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JOINT MOTION FOR AEP TO CEASE AND DESIST

COLLECTING RIDER RRS FROM CUSTOMERS

BY

the kroger company, 

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL, 
THE OHIO ENERGY GROUP, 
and 
the OHIO MANUFACTURERS’ ASSOCIATION ENERGY GROUP
To protect 1.4 million customers of Ohio Power Company (“AEP-Ohio” or “Utility”), Joint Movants
 respectfully ask the Public Utilities Commission of Ohio ("PUCO" ) to order AEP-Ohio to immediately stop charging customers for a certain charge.  That charge is the current $4.00 per MWh charge for the Rate Stability Rider (“RSR”) the Ohio Supreme Court (“Court”) recently struck down.  Unless the PUCO acts 

quickly, AEP-Ohio is likely to continue to charge customers under tariffs that were approved by the PUCO's April 2, 2015 Opinion and Order in Case No. 14-1186-EL-RDR.  Continued collection of the RSR would be inconsistent with the Court's Order and would only serve to lessen the opportunities for customers to be made whole.  
The PUCO has the authority and responsibility to take expedient action to protect customers.  It should exercise that authority to preclude AEP from charging customers under the RSR while the remand process is underway.  Doing so will prevent Ohioans from irreparable harm that will occur if AEP-Ohio continues to collect the RSR during the remand process and customers are deprived of being made whole as a result.

The reasons for this Joint Motion are explained in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT

On April 21, 2016, the Ohio Supreme Court issued a ruling on the appeals taken by OCC, OEG, and others from the PUCO's August 8, 2012  Opinion and Order.  The Supreme Court reversed in part the PUCO's ruling that allowed AEP-Ohio to charge customers a half billion dollars ($508 million) through the RSR.  The Court determined that a portion of the $508 million collected was unlawful because it allowed the utility to collect the "equivalent of transition revenue," violating R.C. 4928.38.

As a remedy, the Court remanded the case to the PUCO, directing the PUCO to determine the unlawful portion of the $508 million RSR that was collected during the Electric Security Plan (“ESP”).  The Court noted that AEP-Ohio is currently collecting deferred capacity costs from customers through the RSR approved in Case No. 14-1186-EL-RDR.  The Court ordered the PUCO to use the amount of unlawful charges already collected through the RSR to offset the balance of deferred charges left to be collected from customers under the RSR.  
The remaining balance to be collected from customers under the current RSR is estimated to be around $310 million.
  Unless the PUCO immediately stops the current RSR rate collections, the remedy the Court ordered for customers may not be realized.  The balance left in the RSR account may be less than the credits due to customers for the unlawful portion of the stability charges customer paid.  
In order to prevent this unfair and unjust result, Joint Movants file this motion. Joint Movants request that the PUCO exercise its discretionary power under Title 49 of the Revised Code to protect the customers of AEP during the remand process.  

Under R.C. 4905.04, the PUCO has the power to supervise and regulate public utilities, including AEP-Ohio.  Additionally, under this provision of the Revised Code, the Commission may require all public utilities, including AEP-Ohio, to furnish their products and services as required by the PUCO or by law.  The PUCO also has general supervision over all utilities within its jurisdiction, including the extent to which the utilities are complying with laws and orders of the PUCO, insofar as any such matters relate to costs associated with providing electric service, under R.C. 4905.06.  These provisions establish the general rules under which the PUCO operates and provide sufficient authority for the PUCO to order AEP Ohio to stop collecting the RSR. 

Additionally, the PUCO has determined, and the Court has affirmed, that it is appropriate for the PUCO to issue a cease and desist order under certain circumstances.  Generally, the PUCO has issued such an order where the utility is acting outside the statute.  For instance, the PUCO has found it appropriate to stop the actions of trucking companies operating inconsistently with their certificate of authority.
  Here, AEP Ohio would be acting in a manner contrary to the Court’s decision that the RSR charges were unlawful.  And if the RSR charges continue to be collected, customers are at risk of receiving less than a full remedy.  
Taking immediate action would also further the intent of the Court.  In its recent opinion, the Court held that “[b]ecause AEP-Ohio is entitled to recover only its actual capacity costs, we order the commission to adjust the balance of its deferred capacity costs to eliminate the overcompensation of capacity revenue recovered through the non-deferral part of the RSR during the ESP.”
  If the PUCO unnecessarily delays consideration of the Court’s remand directives, lessening the potential remedy to customers, it would undermine the Court’s order to protect customers.  As the Court has stated, its “reversal and remand of an order of the [PUCO]…is a mandate to the commission to issue a new order which replaces the reversed order.”
 The PUCO should quickly fulfill the mandate with respect to the RSR.  Given the PUCO’s inherent authority to manage its docket, nothing prevents the PUCO from acting expeditiously to implement the Court’s remand directive.


A cease and desist order would therefore serve the purpose of preventing unnecessary and unwarranted RSR charges and protecting customers from further harm.  The PUCO should now issue such an order to prevent the continuing harm that occurs if the Companies' customers are required to pay unlawful rates for electric service during the remand process, a process that could take months.  Importantly, if rates continue to be collected from customers, their chances of being made whole will diminish with each passing day.  The PUCO should order AEP-Ohio to stop collecting Rider RSR charges from consumers.  
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� The Office of the Ohio Consumers’ Counsel (“OCC”), The Kroger Co., the Ohio Manufacturers’ Association Energy Group (“OMAEG”), and the Ohio Energy Group (“OEG”), collectively are referenced as “Joint Movants”).


� In re: Columbus S. Power Co., Slip Opinion No. 2016-Ohio-1608.   


� See In the Matter of  the Application of Ohio Power Company to Adopt a Final Implementation Plan for a Retail Stability Rider, Case No. 14-1186-EL-RDR Application, Exhibit A (July 14, 2014).


� See, e.g., Commercial Motor Freight Inc. v. Public Util. Comm. (1976), 46 Ohio St. 2d 195; Holmes Cartage Co. v. Public Util. Comm. (1976), 46 Ohio St.2d 267; Duff Truck Line Inc. v. Public Util. Comm. (1976), 46 Ohio St. 2d 186.  


� In re: Columbus S. Power Co., Slip Opinion No. 2016-Ohio-1608 at ¶40.


� Cleveland Elec. Illuminating Co. v. Pub. Utilities Comm'n, 46 Ohio St. 2d 105, 116-17, 346 N.E.2d 778, 786 (1976).


� In re: Columbus S. Power Co., 138 Ohio St. 3d 448 (2014).
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