BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of 
)

The Capacity Charges of Ohio Power
)
Case No. 10-2929-EL-UNC

Company and Columbus Southern Power 
)

Company. 
)


THE OHIO MANUFACTURERS’ ASSOCIATION’S MOTION FOR PROTECTIVE ORDER 


The Ohio Manufacturers’ Association (“OMA”), pursuant to Rule 4901-1-24(D) of the Ohio Administrative Code (“OAC”), respectfully moves the Public Utilities Commission of Ohio (“Commission”) for a protective order to shield proprietary information from public disclosure and keep confidential the subject OMA member agreements with competitive retail electric service (“CRES”) providers and customer electric usage and pricing information that will be shared only subject to a Protective Agreement (“Agreement”) when executed by the Ohio Power Company (“OP”).  The reasons underlying this motion are detailed in the attached Memorandum in Support, as well as the attached Affidavit in support of Kevin R. Schmidt.

MEMORANDUM IN SUPPORT OF

MOTION FOR PROTECTIVE ORDER TO PREVENT PUBLIC DISCLOSURE


The OMA is in the process of entering into an Agreement with OP, wherein OP will agree to keep confidential customer usage, financial information, agreements between OMA members and CRES providers and other proprietary information, to be provided in response to discovery from OP and in the confidential versions of testimony filed under seal and filed concurrently with a separate motion for protective treatment.  Copies of the Interrogatories and Requests for Production that require the confidential and trade secret information are attached hereto.

Rule 4901-1-24(D), Ohio Administrative Code (“O.A.C.”), provides that the Commission or certain designated Staff may issue an order which is necessary to protect the confidentiality of information contained in documents filed with the Commission’s Docketing Division to the extent that state or federal law prohibits the release of the information and where non-disclosure of the information is not inconsistent with the purposes of Chapter 4928, Revised Code (“R.C.”) and Rule 4901-1-27(B)(7)(e), O.A.C., grants the attorney examiner the authority to prevent public disclosures of trade secrets and proprietary business information.  Moreover, Section 4928.06(F), R.C., specifically permits the Commission to grant confidentiality to competitive information.  Therefore, state law recognizes the need to protect certain types of information relating to proprietary customer information and competitive retail electric services, which are the subject of this motion.  

Sections 4901.12 and 4905.07, R.C., were amended in order to facilitate the protection of trade secrets in the Commission’s possession.  Am. Sub. H. B. 476, effective September 17, 1996.  By referencing Section 149.43, R.C., the Commission-specific statutes now incorporate the provision of that statute that excepts from the definition of “public record” records the release of which is prohibited by state or federal law.  Section 149.43(A)(1)(v), R.C.  In turn, state law prohibits the release of information meeting the definition of a trade secret.  Sections 1333.61(D) and 1333.62, R.C.  The amended statutes also reference the purposes of Title 49, R.C..  The Ohio Supreme Court has clarified that the “state or federal law” exemption is intended to cover trade secrets.  State ex rel. Besser v. Ohio State, 89 Ohio St. 3d 396, 399 (2000).  Further, Section 4928.06 (F), R.C., specifically states that “the Commission shall take such measures as it considers necessary to protect the confidentiality of any such information [necessary to effect competition].”  The protection of trade secret information from public disclosure is consistent with the purposes of Chapter 4928, R.C., because the Commission and its Staff have access to the information, but at the same time the information is protected from other competitors, whether they are CRES providers or direct competitors of the customers, entering the electric retail market.  Thus, the protection of trade secret information as requested by the OMA will not impair the Commission’s regulatory responsibilities.


Even before the enactment of Chapter 4928, R.C., the need to protect the designated information from public disclosure was clear, and there is compelling legal authority supporting the requested protective order.  While the Commission has often expressed its preference for open proceedings, the Commission also long ago recognized its statutory obligations with regard to trade secrets:

The Commission is of the opinion that the “public records” statute must also be read in pari materia with Section 1333.31, Revised Code (“trade secrets” statute). The latter statute must be interpreted as evincing the recognition, on the part of the General Assembly, of the value of trade secret information.
In re: General Telephone Co., Case No. 81-383-TP-AIR (Entry, February 17, 1982.) Likewise, the Commission has facilitated the protection of trade secrets in its rules (Rule 4901-1-24(A)(7), O.A.C.).


The definition of a “trade secret” is set forth in the Uniform Trade Secrets Act:

“Trade secret” means information, including the whole or any portion or phase of any scientific or technical information, design, process, procedure, formula, patter, compilation, program, device, method, technique, or improvement, or any business information or plans, financial information or listing of names, addresses, or telephone numbers, that satisfies both of the following:

(1)
It derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use.

(2)
It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

R.C. Section 1333.61(D).  This definition clearly reflects the state policy favoring the protection of trade secrets such as the information, which is the subject of this motion.


Courts of other jurisdictions have held that not only does a public utilities commission have the authority to protect the trade secrets of a public utility, the trade secrets statute creates a duty to protect them. New York Tel. Co. v. Pub. Serv. Comm. N.Y., 56 N.Y. 2d 213 (1982).  Indeed, for the Commission to do otherwise would be to negate the protections the Ohio General Assembly has granted to all businesses, including public utilities, through the Uniform Trade Secrets Act.  This Commission has previously carried out its obligations in this regard in numerous proceedings.  See, e.g., Elyria Tel. Co., Case No. 89-965-TP-AEC (Finding and Order, September 21, 1989); Ohio Bell Tel. Co., Case No. 89-718-TP-ATA (Finding and Order, May 31, 1989); Columbia Gas of Ohio, Inc., Case No. 90-1 7-GA-GCR (Entry, August 17, 1990);  In the Matter of the Application of Volunteer Energy Service, Inc. for Certification as a Retail Natural Gas Supplier, Case No. 02-1786-GA-CRS (January 8, 2007).


In Pyromatics. Inc. v. Petruziello, 7 Ohio App. 3d 131, 134-135 (Cuyahoga County 1983), the Court of Appeals, citing Koch Engineering Co. v. Faulconer, 210 U.S.P.Q. 854, 861 (Kansas 1980), has delineated factors to be considered in recognizing a trade secret:

(1) The extent to which the information is known outside the business, (2) the extent to which it is known to those inside the business i.e., by the employees, (3) the precautions taken by the holder of the trade secret to guard the secrecy of the information, (4) the savings effected and the value to the holder in having the information as against competitors, (5) the amount of effort or money expended in obtaining and developing the information, and (6) the amount of time and expense it would take for others to acquire and duplicate the information.


First, the designated information meets each of the above-noted criteria. The OMA and its affected members consider and have treated the information as confidential and/or proprietary.  In the ordinary course of their business that information is kept as confidential and/or proprietary by the OMA and its affected members, is treated as such by their employees, and is not disclosed to anyone outside of the OMA and its affected members except pursuant to confidentiality agreements, or in the context regulatory proceedings where protection is granted.  Accordingly, that information constitutes trade secret information under Ohio law warranting protection from public disclosure.


Second, the information derives independent economic value from not being known to persons (e.g., competitors) who can use it to their own financial advantage.  Courts commonly treat financial records, such as revenue statements or earnings, as trade secrets, especially when parties are in direct competition with each other. See Valco Cincinnati. Inv. v. N&D Machinery Service, Inc., 24 Ohio St. 3d 41 (1986) (court defines trade secret as including business plans and financial information); Brittain v. The Stroh Brewery Co., 136 F.R.D. 408 (M.D.N.C. 1991) (net profits are trade secrets); Coca-Cola-Bottling Co. v. Coca-Cola Co., 107 F.R.D. 288 (D.Del. 1985) (court finds that disclosure of trade secret is even more damaging where there is intense competition); Fischer v. Sciotto, No. 95 APEO4-490, 1995 Ohio App. LEXIS 4783 (Franklin County October 24, 1995) (court held that sales projections and profit and loss statements are proprietary especially where parties were in direct competition).  This Commission has concurred with these results, finding that purely private financial books can be a trade secret.  See, e.g., In re Filing of Annual Reports by Regulated Public Utilities, No. 89-360-AU-ORD, 1989 PUC LEXIS 541 (June 15, 1989) (Commission found that company income statements and balance sheets are trade secrets as to its competitors).


The non-disclosure sought here by the OMA and its affected members is consistent with the purposes of Chapter 4928, R.C., as declared by the Ohio General Assembly as it specifically relates to competitive services.  In R.C. Section 4928.02, the Ohio legislature specifically provided that:

It is the policy of [Ohio] to:

. . .

(C)  Ensure diversity of electric supplies and suppliers, by giving consumers effective choices over the selection of those supplies and suppliers …; [and]

(F) Recognize the continuing emergence of competitive electricity markets through the development and implementation of flexible regulatory treatment[.]

Section 4928.02, R.C..  Through this enactment, the Ohio legislature has thus declared its policy favoring diversity and competition in Ohio’s electric industry.  The Commission’s protection of the confidential and proprietary information contained in this request is not inconsistent with, but rather is necessary to encourage and effectuate, those purposes as well.


Finally, the Commission has recently held that the exact type of information for which the OMA and its affected members seeks protection from public disclosure should be protected.  In the Matter of the Application of The Cincinnati Gas & Electric Company to Modify its Nonresidential Generation Rates to Provide for Market-Based Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, et al., Order on Remand (October 24, 2007)(hereinafter “Duke Case”).  Specifically, pursuant to the Supreme Court of Ohio's remand in Ohio Consumers' Counsel v. Public Utilities Commission, 111 Ohio St.3d 300 (2006), the Commission issued an Order on Remand that addressed the confidentiality of customers’ proprietary information.  After conducting an in camera review of the materials in question, the Commission found that the materials should be protected:

Section 4905.07, Revised Code, provides that all facts and information in the possession of the Commission shall be public, except as provided in Section 149.43, Revised Code, and as consistent with the purposes of Title 49 of the Revised Code. Similarly, Section 4901.12, Revised Code, specifies that, "[e]xcept as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title XLIX of the Revised Code, all proceedings of the public utilities commission and all documents and records in its possession are public records." Section 149.43, Revised Code, indicates that the term "public records" excludes information that, under state or federal law, may not be released. The Supreme Court of Ohio has clarified that the "state or federal law" exemption is intended to cover trade secrets. State ex rel. Besser v. Ohio State (2000), 89 Ohio St.3d 396, 399.

Similarly, Rule 4901-1-24, Ohio Administrative Code (O.A.C.), allows the Commission to protect the confidentiality of information contained in a filed document, "to the extent that state or federal law prohibits release of the information, including where the information is deemed . . . to constitute a trade secret under Ohio law, and where nondisclosure of the information is not inconsistent with the purposes of Title 49 of the Revised Code."
*
*
*


The parties arguing in favor of confidentiality make it clear that they consider the material in question to have economic value from not being known by their competitors and to have content that would allow competitors to obtain economic value from its use. OHA states this quite clearly, explaining that the material allows the contracting parties to run their businesses more economically and to compete more effectively.  The discussion by DERS is also particularly helpful, noting that, in addition to customers' identities and pricing, its own marketing strategies would also be helpful to a competitor.  Cinergy also points to deposition testimony showing the economic significance of these contracts.

It is clear to us, from our review of the information, that at least certain portions of the documents would indeed meet this portion of the definition of trade secrets. We agree with the parties seeking protective treatment that certain portions of the material in question have actual or potential independent economic value derived from their not being generally known or ascertainable by others, who might derive economic value from their disclosure or use, Specifically, we find that the following information has actual or potential independent economic value from its being not generally known or ascertainable: customer names, account numbers, customer social security or employer identification numbers, contract termination dates or other termination provisions, financial consideration in each contract, price of generation referenced in each contract, volume of generation covered by each contract, and terms under which any options may be exercisable.  (Emphasis added).

Further, the Commission held that, as the parties advocating confidential treatment had sought, at all junctures, to keep the information confidential and had treated the documents in question as proprietary, confidential business information, the second prong of the test was satisfied. 

Finally, in the Duke Case, the Commission held that its determination was consistent with the purposes of Title 49, R.C.  “The legislature was quite clear that the purposes of Title 49 include the encouragement of competition, diversity, and flexible regulatory treatment of the electric industry, specifically requiring the Commission to ‘take such measures as it considers necessary to protect the confidentiality’ of CRES suppliers' information. Sections 4928.02, 4928.06(F), Revised Code.” 


The information for which the OMA seeks protection from public disclosure includes agreements between OMA members and CRES providers and electric usage and pricing information.  For the same reasons the Commission found competitive agreements and customer usage and pricing information worthy of protection in the Duke Case, among others, the Commission should grant the OMA’s request to protect its confidential, proprietary information from public disclosure.


WHEREFORE, the Ohio Manufacturers’ Association requests that the designated information be protected from public disclosure.
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_____________________________________
Lisa G. McAlister, Counsel of Record 

Thomas J. O’Brien

BRICKER & ECKLER LLP

100 South Third Street

Columbus, OH  43215-4291

Telephone:
(614) 227-2300

Facsimile:
(614) 227-2390

E-mail:
lmcalister@bricker.com 


tobrien@bricker.com

On behalf of The Ohio Manufacturers’ Association

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Motion to Protective Order was served upon the parties of record listed below this 11th day of April 2012 via electronic mail. 
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