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REPLY MEMORANDUM 

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 

I.
INTRODUCTION

On June 6, 2013, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a Motion to Take Administrative Notice in this proceeding, for allowing additional information to be considered regarding the applicant’s request to charge customers $63 million for the clean-up of 1800’s gas plants.  On June 11, 2013 Duke Energy Ohio, Inc. (“Duke” or “Utility”) filed its Memorandum Contra OCC Motion to Take Administrative Notice (“Memo Contra”) and a Motion to Strike.  OCC responds to the arguments raised by Duke in its Memorandum Contra.  OCC will file a memorandum contra to Duke’s Motion to Strike in a separate pleading filed within the timeframe mandated by the Commission’s rules.
II.
ARGUMENT
A. The Commission Should Take Administrative Notice Of The Information Contained On Duke’s Own Website, to Consider When Ruling on Duke’s Request to Collect $63 Million from Customers. 
Duke opposes OCC’s Motion because the request by OCC comes 36 days after the conclusion of the evidentiary hearing.
  Duke’s position lacks support.  Indeed, one of the cases cited by Duke is a case where the Court concluded: the evidence must be introduced at hearing or otherwise brought to the knowledge of the interested parties prior to decision with an opportunity to explain and rebut.
  OCC meets those requirements.  The Commission has yet to render a decision in this case.  And this pleading cycle, and the Reply Brief provides Duke with a reasonable and sufficient opportunity to respond.  Therefore, OCC’s Motion is timely.
Duke further noted criteria important to the Court in reviewing PUCO decisions that granted administrative notice.  Duke noted what was of importance to the Court by stating: “whether the complaining parties have had an opportunity to prepare and respond to the evidence, and they are not prejudiced by its introduction.”
  The information Duke is complaining about is information that Duke placed on its own web site to offer responses to frequently asked questions (“FAQ”).  This is information that Duke is very familiar with, and will have no problem preparing for and responding to.  In fact, Duke has included in its Memo Contra a response to the information contained in its FAQs.
  Therefore, Duke will not be prejudiced by the PUCO taking administrative notice of its admissions contained in Duke’s FAQs.

Duke’s allegation that it has been prejudiced by OCC’s Motion cannot be validated.  Duke argues that had the information been presented at hearing Duke “may well have offered rebuttal testimony.” Interestingly, any such potential rebuttal testimony would have been rebutting Duke’s own admissions.   And, as Duke acknowledges, a reference to Duke’s website was already in Ms. Bednarcik’s direct testimony.
 
“The Commission has routinely limited rebuttal to testimony that a party could not have presented as part of their direct case.” 
  Accordingly, it is unlikely that Duke would have been permitted to file rebuttal testimony if Duke’s admissions were  introduced by OCC at the hearing.  
B. Duke is Not Prejudiced Because It Will Have A Reasonable and Sufficient Opportunity To Explain How The Information On Its Own Website Is Consistent With The Company’s Testimony.
Duke argues that acceptance of this information after the closing of the record would be unfairly prejudicial to Duke.
  However, a good deal of Section C of Duke’s Memo Contra is devoted to Duke’s response to the information, and to its attempt at explaining why the information is true as stated.
  Duke can further explain to the Commission its position on the information obtained in the FAQs in its Reply Brief.  The information can then go to the weight of the evidence.  Such a result would also be consistent with the hearings where objections were over-ruled in favor of having an inclusive record before the Commission.
  

C. Ohio Rule of Evidence 201 Is Applicable To The Admission Of This Information Because The Information Is Not Subject To Dispute.  
Duke alleges that OCC has not met the elements of Rule 201.
  Duke asserts that the noticed information is the subject of the dispute in these cases.
  However, under Rule 201 of the Ohio Rules of Evidence, judicial notice may be taken of any adjudicative fact that is not subject to reasonable dispute.  
The question for the PUCO: is the information that is contained in Duke’s FAQs, information that is subject to dispute?  The answer to that question should be no.  Duke prepared this information and placed the information on its own web site.  When an adverse party such as OCC then seeks administrative notice, such information is acceptable to notice in the case when the information itself is not in dispute.  Duke wants to rewrite the Rule to exclude such information from the record when the information is to be used to resolve the core dispute in the case.  Duke’s position is mistaken. Accordingly, OCC’s Motion should be granted.
III. 
CONCLUSION 

The Commission should grant OCC’s Motion to take Administrative Notice of the information contained in the Frequently Asked Questions from Duke’s own website.   
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� Memo Contra at 2.


� Memo Contra at 3, citing Allen, DBA J&M Trucking, et al. v. Pub. Util. Comm. (1988), 40 Ohio St. 3d 184, 1988 Ohio Lexis 439. 


� Memo Contra at 3, citing Canton v. Pub. Util. Comm. (1980) 63 Ohio St. 2d. 76, 407 N.E. 2d. 9.


� Memo Contra at 6.


� Memo Contra at 4.


� In re Ameritech Ohio’s Economic Costs, Case No. 96-922-TP-UNC, 2001 WL 280125 (January 29, 2001 Entry, ¶ 8) (Emphasis added.).  


� Memo Contra at 5.  


� Memo Contra at 6.  


� For example, See Tr. Vol. II at 538 (April 30, 2013); see also Tr. Vol. III at 805-807 (May 1, 2013)..
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