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I.
INTRODUCTION

On May 17, 2010, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a Motion to Intervene in this utility proceeding.  In this case, FirstEnergy Solutions Corporation (“FirstEnergy” or “Company”) filed a Ten Year Alternative Energy Compliance Plan (“Compliance Plan”) with the Public Utilities Commission of Ohio (“PUCO” or “Commission”) as required under Ohio Adm. Code 4901:1-40-03(C).  The Compliance Plan is required to provide a sales baseline for current and future years, a supply portfolio projection (including generation and power purchases), evaluation methodology used by the Company to evaluate its compliance options, and a discussion of Company- perceived impediments with compliance.
 

During the development of Ohio Adm. Code 4901:1-40-03(C), the Commission noted that these Compliance Plans would be useful in evaluating “Ohio’s progress in meeting statutory AEPS [alternative energy portfolio standard] requirements.”
  These requirements were enacted as part of Sub. S.B. 221 (“S.B. 221”)
 in order to further the policies of the State of Ohio, which include providing utility customers with a “diversity of electricity supplies and suppliers.”

On June 1, 2010, the Company filed a Memorandum Contra (“Memo Contra”) the Office of the Ohio Consumers’ Counsel’s Motion to Intervene, attacking the OCC’s entry into the above-captioned case by arguing that since the Commission was under no obligation to review the non-binding Compliance Plan, no other party “has either a right or a reason to intervene.”
  The Company also asserted that this case is not a proceeding, but simply a filing in for which the rule has no provision allowing for intervention or comment by any other person or party.
 As support for this assertion, the Company refers to an Ohio Supreme Court discussion of intervention in PUCO proceedings, which was limited in scope.
  In fact, the Court decision cited by FirstEnergy was later distinguished, in favor of granting intervention, in a decision by the Court.

It is important to note that the FirstEnergy does not dispute that OCC satisfies all of the criteria listed in Ohio Revised Code 4903.221. In fact, OCC meets the requirements stated in R.C. 4903.221, as presented in OCC’s Motion to Intervene.
  Thus, the Company’s arguments provide no reason for the Commission to consider denying OCC’s intervention in this case. 

II.
ARGUMENT

A.
The PUCO Should Grant the Motion to Intervene Because FirstEnergy does not Dispute that OCC Satisfies all of the Statutory Criteria for Intervention and Offers no Other Reason to Deny OCC’s Intervention. 

OCC’s May 17, 2010 Motion to Intervene carefully and completely addressed the statutory requirements for intervention in a PUCO proceeding. R.C. 4903.221(B) requires the Commission to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)
Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

In the Motion to Intervene, OCC noted that its interest was representing residential consumers by reviewing the Compliance Plan filed by FirstEnergy. Specifically, OCC’s interest is ensuring that the Company’s plans provide benefits of alternative energy resources to residential customers as intended in SB 221.
  OCC’s legal position is that the Company’s presentation should demonstrate an adequate plan for compliance with the law for the next ten years.
  In order for Ohioans to benefit from legislation that requires utilities to foster and implement advanced and renewable generation, the Company, through its ten-year plan, is required to provide an outline of how it intends to meet these benchmarks. 

As noted by FirstEnergy, the Compliance Plan is non-binding.
  Thus, it is difficult to understand why the Company is opposed to OCC’s intervention, review, and possible commentary on this proposal.  As noted by the Ohio Supreme Court, “[I]ntervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”
  OCC demonstrated a real and substantial interest in this proceeding.  FirstEnergy has not demonstrated any reason to deny OCC the opportunity to advocate for this interest.


The Company did not assert that there would be a delay by allowing OCC to intervene. Instead, FirstEnergy makes an oblique statement that OCC’s intervention “could possibly serve to hinder FES’s ability to revisit and update this plan.”
  No further explanation is given to explain how OCC’s intervention might cause this to occur. Finally, OCC stated it will contribute to the full development of the issues in this case.
 FirstEnergy did not dispute OCC’s satisfaction of this or other criteria in Ohio Revised Code 4903.221(B) and presented above. Thus, the Company has offered no reason for denying OCC’s intervention in this case.


Significantly, FirstEnergy’s assertion that this proceeding is not of the type in which OCC should be allowed to intervene is false. The Company refers to the definition of proceeding described by the Supreme Court of Ohio in Ohio Domestic Violence Network v. Public Utilities Commission of Ohio, 70 Ohio St. 3d 311, 315 (1994).
 According to FirstEnergy, because this proceeding is not “characterized by notice, hearing, and the making of an evidentiary record,”
 OCC may not intervene. Without these characteristics, the Company claims that the Compliance Plan is not a proceeding, but a mere “filing.”
  This is an incomplete and inadequate presentation of the Court’s position on this issue. 


In Ohio Consumers' Counsel v. Public Utilities Commission, the Court noted that the prohibition on intervention discussed in Ohio Domestic Violence Network was due to a possible delay: 

It is true that in Ohio Domestic Violence Network v. Pub. Util. Comm. (1994), we held that R.C. 4903.221 -- the statute governing intervention in PUCO proceedings -- "clearly contemplates intervention in quasi-judicial proceedings, characterized by notice, hearing, and the making of an evidentiary record," and when -- as in the proceedings below -- no hearing is held before the PUCO, "there is no right to intervene." But in that case, we cited a concern about delay, and we identified an alternative avenue through which the would-be intervenors could have sought recourse from the PUCO. (Citations omitted)
 
The Court then emphasized that as long as the criteria in R.C. §4903.221(B) are satisfied, the PUCO should favor intervention by the OCC in a proceeding: 

Even if no hearing was scheduled or contemplated when the Consumers' Counsel sought to intervene, her motions and accompanying memoranda properly addressed the relevant criteria of R.C. 4903.221. In our view, whether or not a hearing is held, intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO. The Consumers' Counsel explained her interest in the cases in her motions to intervene and also explained that her views would not be adequately represented by the existing parties. In the absence of some evidence in the record calling those claims into doubt or showing that intervention would unduly prolong or delay the proceedings, intervention should have been granted. (Emphasis added).

Indeed, this decision of the Court was rendered in an appeal of a case involving a FirstEnergy company, and where FirstEnergy presented its arguments to the Court.  

FirstEnergy offered no evidence questioning the claims of the OCC for intervening in this case. FirstEnergy did not make a showing that intervention by OCC would unduly delay or prolong the proceedings. In fact, the Company’s primary argument, that OCC’s intervention is prohibited because this proceeding lacks a hearing, notice, or an evidentiary record, is soundly refuted by the Court in the more recent case. FirstEnergy has offered no reason for the Commission to deny OCC’s intervention in this case. Therefore, the PUCO should deny FirstEnergy’s request. 

B.
FirstEnergy’s Allegation that the Filing Will not Involve PUCO Review is Irrelevant and Has No Bearing on Whether Intervention is Granted in the Case. 

FirstEnergy’s assertion that this case does not involve the review of the reasonableness and lawfulness of the Company’s Compliance Plan
 is irrelevant and has no bearing on the granting of OCC’s intervention. The Company makes the assertion that the rule does not “require” the Commission to review the Compliance Plan.
  However, this did not prevent the PUCO from indicating that it would likely conduct a review. In an Entry on Rehearing in case number 08-888-EL-ORD (the “Green Rules” case), the PUCO noted objections by the utilities when considering the promulgation of the Compliance Plan rule, but decided to retain the rule without modification: 

The Commission does not find merit in the arguments raised on this topic [the ten-year compliance plan] and will retain this provision in its current form. We believe this particular requirement is important for our review of Ohio's progress in meeting statutory AEPS requirements. (Emphasis added).

Although the Compliance Plan may be reviewed for many different reasons and using several criteria, it is likely that the PUCO, when conducting a review, may include a review of the reasonableness of the proposal, and how the Compliance Plan compares with the Company’s statutory obligations. However, whether the Commission reviews the Compliance Plan or not, this is not relevant for consideration as to whether the OCC’s intervention should be granted. FirstEnergy’s unsubstantiated request should be denied. 


Finally, FirstEnergy’s assertion that the rule does not provide for intervention and comments is not persuasive. The Company states that the rule “does not allow comments on the plan.”
  This should not prohibit intervention by interested parties such as OCC, having a real and substantial interest in the contents of the Compliance Plan. As noted 

above, the Ohio Supreme Court has stated that “intervention ought to be liberally allowed”
 in order for the PUCO to hear from interested parties. In addition, a recent PUCO entry also noted that Commission rules are “permissive rather than prohibitive” and should be interpreted to allow interested parties to participate in PUCO proceedings and protect their interests.
 

III.
CONCLUSION

OCC has demonstrated that it has the authority, jurisdiction, and interest under Ohio law, PUCO rule, and recent precedent of the Supreme Court of Ohio to warrant its intervention in this proceeding.  Residential customers should be represented and protected under Ohio law.  OCC is uniquely situated to represent Ohio’s residential consumers as their statutory representative in this case.  The Commission should grant OCC’s Motion to Intervene.
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