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As part of our advocacy for residential consumers of Columbus Southern Power Company (“CSP”) and Ohio Power Company (“OP”) (collectively, “AEP Ohio” or “Company”) to receive adequate service at reasonable rates, the Office of the Ohio Consumers’ Counsel (“OCC”) files this application for rehearing of the Entry on Rehearing  (“Rehearing Entry”) issued by the Public Utilities Commission of Ohio (“Commission” or “PUCO”) in the above-captioned proceedings on January 30, 2013.  OCC is authorized to file this application for rehearing under R.C. 4903.10 and Ohio Adm. Code 4901-1-35.  

In the Rehearing Entry the PUCO found, inter alia, that the retail stability rider (“RSR”) charge falls within the default service category of  R.C. 4928.143(B)(2)(d).
  In doing so, the Commission explained for the first time the specific statutory basis for finding that the RSR is lawful.  With this new finding, the Commission has provided a statutory basis for its decision –a basis that did not exist when it approved the RSR in its Opinion and Order.  Permitting the RSR to be collected from customers will cause significant rate increases and financial harm to customers over the period September 2012 through May 31, 2015. 


OCC seeks rehearing on the limited new finding of the Commission in its Entry that the RSR equates to default service.  In determining the retail stability rider is “default service,” the Commission decision is unlawful and unreasonable because it is not based on specific findings of fact and is not supported by the record, violating R.C. 4903.09 and 4903.13.

The reasons in support of this application for rehearing are set forth in the accompanying Memorandum in Support.
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OHIO CONSUMERS’ COUNSEL


/s/ Maureen R. Grady____________
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I.
INTRODUCTION

On January 27, 2011, the Company filed its second standard service offer “SSO” or “standard offer” application,
 seeking approval of the Application under R.C. 4928.143.  During early August 2011, the Company, the intervenors, and PUCO Staff entered into negotiations regarding a settlement of the ESP cases.  OCC and others declined to sign the Stipulation.  The PUCO conducted a hearing on the Stipulation during October 2011 and on December 14, 2011, the Commission issued its Opinion and Order in these proceedings adopting, yet modifying the Stipulation.  On February 23, 2012, on rehearing, and after considerable public outcry about the rate increases resulting from the modified Stipulation, the Commission rejected the ESP plan. 

On March 30, 2012, the Companies filed an application containing a Modified ESP.  Evidentiary hearings were held from May 17, 2012 through June 15, 2012.  On    July 2, 2012, the Commission issued its order in the Company’s Capacity Charge proceeding, Case No. 10-2929-EL-UNC.  Oral arguments were conducted following briefing in this proceeding.  On August 8, 2012, the PUCO issued its decision in the case modifying and approving the Company’s electric security plan.  

OCC and others initially sought rehearing on a number of issues.  In particular, one of OCC’s assignments of error pertained to the fact that the PUCO did not identify how the RSR qualifies as one of the six categories contained in R.C. 4928.143(B)(2)(d).   On January 30, 2013, the Commission issued the Rehearing Entry.  The PUCO denied OCC’s application for rehearing in large part.  However, the Commission granted OCC’s application in part “[i]n order to clarify the record in this proceeding.”
  

In its clarification, the Commission determined for the first time that the RSR “clearly falls within the default service category, as set forth in Section 4928.143(B)(2)(d).”  It further found that “[a]s a SSO is the default service plan for AEP-Ohio customers who choose not to shop, the RSR meets the second inquiry of the statute as it provides a charge related to default service.”
  These are the new findings which OCC seeks rehearing on.  Thus, OCC’s arguments addressing the new PUCO finding that the RSR equates to “default service” have not been heard.  OCC’s Application for rehearing is appropriate here.  

II.
STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  OCC filed a motion to intervene in this proceeding on February 4, 2011, which was granted in an Entry dated March 23, 2011.  OCC also filed testimony regarding the Application containing the Modified  ESP and   participated in the hearing on the Modified ESP.  

R.C. 4903.10 requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.”  In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”

In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard for abrogating some portions of the Order and modifying other portions is met here.  The Commission should grant rehearing on a number of the assignments of error and otherwise should abrogate its Rehearing Entry of January 30, 2013. 

III.
ARGUMENT

ASSIGNMENT OF ERROR:  


In Determining The Retail Stability Rider Is “Default Service” The Commission’s Decision Is Unlawful And Unreasonable Because It Is Not Based On Specific Findings Of Fact And Is Not Supported By The Record, Violating R.C. 4903.09 And 4903.13.

In its Rehearing Entry, the Commission found that a SSO is the default service plan for AEP Ohio customers who choose not to shop and thus the RSR is a charge related to “default service.”  But this conclusion by the Commission is insufficient to meet the mandates of the Ohio Revised Code.
  

A legion of cases establishes that the Commission abuses its discretion if it renders an opinion on an issue without record support.
  The need for record support is mandated under R.C. 4903.09.  Under R.C. 4903.09 in all contested cases heard the Commission “shall file, with the records of such cases, finding of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.”  As recognized by the Ohio Supreme Court the primary purpose of this statute is to provide the Court “with sufficient details to enable [it] to determine, upon appeal, how the commission reached its decision.”
  Some factual support for commission determinations must exist in the record, an obligation which the Commission itself has recognized in its orders.
   

Without adequate facts and reasons to support the PUCO’s decision, the Court would not be able to determine if the Rehearing Entry is reasonable and lawful under R.C. 4903.13.  Additionally, lack of a record stymies a complaining party’s effort in demonstrating prejudice,
 a necessary element to obtain reversal of a Commission order by the Ohio Supreme Court.
  

Here, the Commission merely concludes, for the first time, that the RSR relates to default service.  Yet, while concluding that the RSR relates to default service, the PUCO does not provide the facts or the basis that support its decision.  There is not sufficient detail from the bare statements presented in the Commission’s Rehearing Entry to permit the Court to determine the basis of the Commission’s reasoning.  The Commission, thus, has violated R.C. 4903.09.  Rehearing should be granted and the Commission should allow an appropriate record to be developed before deciding on this issue.  

Not only has the PUCO violated R.C. 4903.09, it has also violated R.C. 4903.13.  Under the “unlawful or unreasonable” standard set forth in R.C. 4903.13, the Supreme Court of Ohio will reverse a decision of the Commission if such decision is so clearly unsupported by the record and against the manifest weight of the evidence as to constitute mistake.
  The PUCO’s determination that the RSR relates to default service was just that -- against the manifest weight of the evidence and clearly unsupported by the record in the case.  

The Court has previously held that it will not normally substitute its judgment for that of the Commission, “unless the findings and order of the commission are manifestly against the weight of the evidence or there is no evidence." 
  Here, however, the PUCO’s conclusion that the RSR relates to default service, with no supporting evidence, calls for the Court to “substitute” its judgment for that of the PUCO.  

IV.
CONCLUSION

To protect consumers, the Commission should grant OCC Application for Rehearing on the assignment of error raised here.  
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