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I.
Introduction

At a time when Ohioans are (on average) paying higher electricity rates than their counterparts in thirty-two other states,
 Ohio Power Company has returned yet again to the well (its Ohio customers) to charge them more money for amounts that it is losing on a customer contract.  The focus should be on reducing the electric bills of Ohio Power’s customers, not on Ohio Power collecting more make-whole payments from those customers.   

In this regard, the Ohio Power Company (“Ohio Power” or “Utility”) and Ormet Primary Aluminum Corporation (“Ormet”) (together “Signatory Parties”) filed a Stipulation and Recommendation.  In it Ohio Power seeks to confirm that it has the right to charge Ohioans for $49.3 million of additional delta revenues to make it whole for unpaid bills and “unrecovered discounts” related to its customer, Ormet.
  These charges exceed amounts previously authorized by the Public Utilities Commission of Ohio (“PUCO”).   
The Signatory Parties claim that the Stipulation resolves “billing disputes” that arose under the unique arrangement.  But the Stipulation and Recommendation addresses issues beyond billing disputes—issues that will cost Ohio Power’s customers.  
The delta revenues addressed in the Stipulation and Recommendation arise from the difference between the discounted rate that Ohio Power charged to Ormet and the tariffed-rate that would otherwise apply.  And under prior PUCO decisions, delta revenues for the Ohio Power/Ormet unique arrangement include certain of Ormet’s electric bills where it was permitted to delay payment.
  

Of the $49.3 million in delta revenues that the Stipulation addresses, the PUCO has not yet ruled that Ohio Power may collect $4,983,157.
  The $4.98 million pertains to the “remaining billed unpaid amounts from 2013 under the unique arrangement.”
  The “remaining billed unpaid amounts from 2013” are Ormet’s unpaid bills for its September and October 2013 usage, which are in excess of discounts and delayed payments authorized by the PUCO.
  In the Stipulation and Recommendation, Ohio Power and Ormet ask the PUCO to confirm that Ohio Power may charge customers for $49.336 million that it has not collected from Ormet through 2013, including this $4.98 million in “remaining billed unpaid amounts.”

The PUCO should reject Ohio Power’s proposal to charge its Ohio customers for $4.983 million in additional unpaid bills for 2013.  The reasons the PUCO should reject this part of the Stipulation are explained in detail below.  
II.
Objections

A. It Is Neither Just Nor Reasonable To Permit Ohio Power To Charge Customers For $4.983 Million In “Remaining Billed Unpaid Amounts From 2013” That Ohio Power Has Not Been Authorized To Collect.
In OCC’s application for rehearing filed on November 1, 2013, OCC asked the PUCO to protect customers from paying Ohio Power any additional amounts in excess of $30.5 million related to deferred payments.
  In denying OCC’s application for rehearing, the PUCO characterized OCC’s recommendation as “premature” since no request had yet been made for additional amounts.
  The PUCO stated that “OCC may raise its concerns regarding allocation of the delta revenue responsibility at the proper time for the Commission’s consideration.”
  In compliance with the PUCO’s ruling, OCC is now raising this consumer protection issue – as Ohio Power seeks to charge customers for the additional sum of $4.983 million.  The PUCO should draw a line and prohibit Ohio Power from charging other customers for this amount.

The PUCO has discretion to accept, reject, or modify the proposed Stipulation and Recommendation.
  The PUCO should exercise that authority to protect customers from the Signatory Parties’ request that other customers pay the $4.983 million balance of “remaining billed unpaid amounts from 2013.”  
The PUCO should modify the Stipulation and Recommendation to prohibit Ohio Power from charging customers for $4.983 million of charges that the PUCO did not previously authorize Ohio Power to collect.  Modifying the Stipulation and Recommendation would be just and reasonable.  
Ohio Power has (through 2013) charged Ohioans for $232 million in what the PUCO described as “unprecedented subsidies.”
  In addition, Ohio Power was previously authorized to bill other customers an additional $30.5 million in delayed payments if it is unable to collect such payments from Ormet.  Notably, Ohio Power has itself borne very little of the electricity discount paid by its Ohio customers to help Ormet, its employees, and the local community.
  Ohio Power has sought at every turn to place the burden on customers to compensate itself for 100% of its billings to its customer Ormet.  
Ohio Power has to date charged other customers more than $200 million (and counting) to fund the above-referenced discount.  It is neither just nor reasonable that the Utility charge customers for $4.983 million in charges to Ormet that exceed the amounts authorized by the PUCO.   As the Commission aptly noted, the ability of customers to fund the delta revenues is not unlimited.
  And the economic burden already imposed on Ohio Power’s customers has been “significant.”

The PUCO should consider the inequity that exists whereby Ohio Power has benefitted from the economic development for its customer,
 but its Ohio customers (and not Ohio Power) have paid for almost the entire discount.  Sharing the responsibility for paying delta revenue (between the utility and customers) recognizes that “both the company and its customers benefit from the company’s policy of providing economic incentive rates to retain customers to attract new business in the utility’s service territory.”  In the Matter of the Application of Columbus Southern Power Company for Authority to Amend its Filed Tariffs to increase the Rates and Charges for Electric Service, Case No. 91-418-EL-AIR, Opinion and Order at 110 (May 12, 1992).  

Moreover, Ohio Power has gained 540 MW of capacity and the associated energy that it can sell into the wholesale market—capacity and energy that was previously being used to serve Ormet’s load.
  This capacity will likely serve as a source of additional income for Ohio Power. But it should be used, at a minimum, to offset the $4.983 million of unpaid bills if Ohio Power is ultimately unable to collect these bills.  And, when Ohio Power opposed OCC’s proposal for customers to receive some benefit from the capacity sales, the PUCO decided in favor of Ohio Power.  It ruled that Ohio Power can keep all that additional income without sharing any benefits with customers.
  Customers on the other hand have no such ability to mitigate their 100% share of the subsidy they pay.
 

Prohibiting Ohio Power from charging other customers another $4.983 million is consistent with the PUCO’s prior ruling limiting Ormet’s delayed payments for 2013 to $10.5 million. The PUCO limited the amount of delayed payments through 2013 to $10.5 million for the July and August billings to Ormet.   The PUCO also ruled that any amounts not timely paid under the arrangement “approved today” will be considered delta revenues and will be collected from customers.
  That Order was issued on October 2, 2013.  Deferred payments of any amounts in excess of $10.5 million, or for any period from October 2, 2013 onwards, would have required a further order and further deferral authorization.  Yet none was given.  
R.C. 4905.31 gives the PUCO the authority to allow recovery of delta revenue resulting from a unique arrangement.
  But the amount allowed is within the PUCO’s 
discretion.  The statute is permissive, stating that the PUCO “may” authorize a utility to recover delta revenues from customers.  The PUCO has stated that “[i]f the General Assembly had intended to require the recovery of delta revenues, the General Assembly would have used ‘shall’ or ‘must’ rather than ‘may.’”
  The PUCO has discretion to determine if a utility will be allowed to charge customers for delta revenues.  Here, the PUCO has determined to limit that recovery to $10.5 million for 2013.
The Ohio Supreme Court affirmed the PUCO’s finding that it has discretion to allow recovery of delta revenues from customers.
  The Court found that R.C. 4905.31 does not require full recovery of delta revenues but is “permissive.”
  It concluded that the PUCO has discretion to allow utilities to charge customers for delta revenues because the statute used permissive language in describing whether such revenue may be recovered.

The PUCO should reject the Stipulation and Recommendation where it asks the PUCO to confirm that Ohio Power has a right to collect from other customers $49.337 million for Ormet subsidies through 2013. Instead, the PUCO should prohibit the Utility from charging customers for Ormet’s remaining unpaid bills for 2013, which by the Utility’s calculation is $4.983 million. By doing so, the PUCO can ensure that the Stipulation does not cause unjust and unreasonable rate increases to customers who have already borne hundreds of millions of dollars in subsidies for Ormet. 

B. The Stipulation Does Not Meet The PUCO’s Three-Part Test.
Under Ohio Admin. Code 4901-1-30(D), no stipulation is binding on the PUCO.   This provision allows the PUCO to modify or reject the stipulation.  The PUCO has adopted a three-part test to evaluate whether a stipulation is reasonable and should be adopted.
  In considering the reasonableness of a stipulation, the PUCO has used the following criteria:
(1)
 Is the settlement a product of serious bargaining among capable, knowledgeable parties with diverse interests?
(2) 
Does the settlement, as a package, benefit ratepayers and the public interest?
(3) 
Does the settlement package violate any important regulatory principle or practice?
The Ohio Supreme Court has endorsed the PUCO’s analysis using these criteria.
 The Court has noted, however, that a stipulation does not divest the PUCO of its responsibility to determine just and reasonable rates:  “A stipulation entered into by the parties present at a commission hearing is merely a recommendation made to the commission and is in no sense legally binding upon the commission.  The Commission may take the stipulation into consideration, but must determine what is just and reasonable from the evidence presented at the hearing….”
  It is the stipulating parties 
who bear the complete burden of showing that the Stipulation is reasonable and meets the three-prong test.    
1. The settlement was not a product of serious bargaining among capable, knowledgeable parties with diverse interests.
The first prong of the settlement test asks whether the negotiations over the settlement took place in an environment of sufficient conflict (i.e. “serious bargaining”) between signatories.  Diversity of interests is an important component to assure that a stipulation is reasonable.  The PUCO has found that when diverse interests are present, there is strong support for the reasonableness of a settlement package.

But here the settlement was not the product of serious bargaining because the parties involved in the settlement did not have diverse interests.  There was no wide variety of interests here; nor is there broad based support for the Stipulation.  In fact, no representative of any customer other than Ormet participated, even though the Stipulation seeks the PUCO’s approval to charge other non-participating customers increased rates.  
Also, the negotiations between Ormet and Ohio Power did not consider the interests of those who were not included in the negotiations.  By this time in the history of unique arrangements, Ohio Power is well acquainted with parties who have a diverse (different) view of paying subsidies to it.  An approach contemplated by the PUCO’s settlement standard would have been for Ohio Power to invite diverse others (that Ohio Power knows to be interested) to the negotiation.  But, this was not an open process where those who would be affected by the agreement (customers who were to pay the delta) were invited to attend.  The exclusion of entire customer classes in settlement negotiations, especially when those customer classes may be charged increased rates, is wrong.  The oft-quoted Supreme Court footnote in the Time Warner case addresses the Court’s “grave concern” regarding partial stipulations arising from settlement talks “from which an entire customer class was intentionally excluded.”
 
 The lack of diverse interests for a settlement--where two parties who will not pay the rate increases “negotiate” an agreement that other parties will pay the rate increases--should be fatal for the proposed settlement. The Stipulation and Recommendation fails under the first prong of the three-prong test.    The PUCO should reject it.  
2. The Stipulation as a package does not benefit the public and the public interest.
The Stipulation as a package does not benefit the public and the public interest.  It benefits only Ohio Power and Ormet’s investors.  Since Ormet has elected to shut down operations, the subsidy does not provide economic benefits to employees and the community.  Both of these benefits underlie the PUCO’s approval of the unique arrangement.  Indeed, it appears that the unique arrangement is at an end since the terms of the unique arrangement are no longer being followed.  One of those terms is the requirement for continuing employment of at least 650 employees at the Hannibal plant.
  

 Not only do customers not benefit, they will actually be harmed under the Stipulation by the additional $4.983 million that Ohio Power proposes to charge them.  Charging customers for any additional delta revenues or deferred billings would be unjust and unreasonable in light of Ormet’s shut down of operations.  As the Commission aptly noted, back in 2009, the ability of customers to fund the delta revenues is not unlimited.
  And the economic burden already imposed on Ohio Power’s customers who paid the subsidies has been significant.
  

3. The Stipulation violates important regulatory principles and practices.
The Stipulation violates the first and second prongs of the test by disregarding the role and interests of customers (other than Ormet) in reaching a negotiated resolution. And it also contravenes the third prong of the test, in that it violates important regulatory principles and practices regarding recovery of bad debts.  
The PUCO’s policy on bad debts makes the utility responsible for managing unpaid bills of customers while generally providing for its recovery of uncollectible amounts through base rates.
  OCC does not concede that this particular expense would qualify for rate case treatment.  But Ohio Power should not be given special treatment through a rider for this expense, to the detriment of its customers.  The Stipulation would create for Ohio Power a dollar-for-dollar recovery of bad debts from customers, through a rider mechanism (the Economic Development Rider).  
The Stipulation assumes that Ohio Power should be given extraordinary recovery of Ormet’s bad debts.  Ohio Power should not be given this ratemaking benefit at its customers’ expense.
   
The Stipulation’s proposal to allow Ohio Power to use a Rider to charge customers also assumes that Ohio Power’s existing base distribution rates and ESP rates do not already have built into them an adequate allowance for bad debts.  Yet, Ohio Power has presented no evidence to show that existing rates do not adequately cover the $4.993 million of Ormet’s unpaid bills. 

For these reasons the PUCO should find that the third prong of the settlement criteria is not met.  The PUCO should decline to approve the Settlement.  
III.
CONCLUSION

The PUCO should reject Ohio Power’s Stipulation because it is not just or reasonable to impose further costs ($4.983 million) on customers who have already borne almost the entire subsidy for Ohio Power’s discount to Ormet.  The Stipulation should also be rejected because it violates each of the three prongs of the test for evaluating Stipulations.  First, due to the lack of diverse interests and the failure to include customer representatives in negotiations of issues that will increase their rates, the Stipulation fails to meet the first prong of the test.  Second, the Stipulation violates the second prong of the test because it is against the public interest to impose $4.983 million more on customers after the “unprecedented subsidies”
 they’ve paid.  Third, the Stipulation provides for special treatment of the Utility’s bad debt.  The fundamental business risks of unpaid accounts belong with investors who voluntarily took risks in hopes of a profit. Customers, who merely sought electric service, should not be forced to invest in this way.
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