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THE OHIO SCHOOLS’ 
APPLICATION FOR REHEARING
	The Ohio Schools,[footnoteRef:1] by counsel and pursuant to Section 4903.10, Ohio Rev. Code, and Rule 4901-1-35, Ohio Admin. Code, hereby request rehearing of the Opinion and Order issued by the Public Utilities Commission of Ohio (“Commission”) in this proceeding on August 8, 2012.  The Ohio Schools respectfully submit that the Commission’s Order is unlawful and unreasonable in the following respects:   [1:  Joint Intervenors Buckeye Association of School Administrators, Ohio Association of School Business Officials, Ohio School Boards Association and Ohio Schools Council are collectively referred to as the “Ohio Schools.”
] 

A.	THE RSR IS UNLAWFUL BECAUSE IT DOES NOT “FIT” WITHIN ONE OF THE CATEGORIES LISTED IN SECTION 4928.143(B)(2), OHIO REV. CODE.  IN RE COLUMBUS S. POWER CO. (2011), 128 OHIO ST.3D 512, 520.
1.	The Commission’s Order Violates Section 4903.09, Ohio Rev. Code, Because it Fails to Set Forth the Reasons for Finding that the RSR is Related to Limitations of Customer Shopping.
2.	The Commission’s Order Violates Section 1.47, Ohio Rev. Code, Because it Fails to Give Effect to the Entirety of Section 4928.143(B)(2)(D), Ohio Rev. Code.
3.	The Order’s Finding that the RSR is Related to “Limitations of Customer Shopping” is Against the Manifest Weight of the Evidence.
B.	IT IS UNLAWFUL TO RECOVER WHOLESALE CAPACITY COSTS AS A PART OF RETAIL ELECTRIC SERVICE.  SECTION 4928.141(A), OHIO REV. CODE.
C.	IT IS UNLAWFUL TO RECOVER IN THIS ESP PROCEEDING THE WHOLESALE CAPACITY COSTS DEFERRED IN THE CAPACITY CHARGE CASE.  SECTION 4928.144, OHIO REV. CODE.
D.	THE COMMISSION’S ORDER VIOLATES THE OHIO SCHOOLS’ DUE PROCESS RIGHTS AND SECTION 4903.09, OHIO REV. CODE, BY FAILING TO MAKE A COMPLETE RECORD REGARDING THE MECHANISM TO RECOVER CAPACITY COST DEFERRALS IN THIS PROCEEDING.  
E.	THE RSR IS AN UNLAWFUL GENERATION TRANSITION CHARGE THAT IS NOT SUBJECT TO RECOVERY UNDER SECTION 4928.143(B)(2), OHIO REV. CODE. IN RE COLUMBUS S. POWER CO. (2011), 128 OHIO ST.3D 512, 520.
F.	IT IS UNREASONBLE AND AN ABUSE OF DISCRETION TO FIND THAT AN EARLIER TRANSITION TO MARKET BY TWO YEARS AND THREE MONTHS MAKES THE MODIFIED ESP MORE FAVORABLE IN THE AGGREGATE THAN THE MARKET RATE OPTION.
G.	THE ORDER’S FINDING THAT THE OHIO SCHOOLS’ EXEMPTION FROM THE RSR WOULD REQUIRE TAXPAYERS TO PAY THE SCHOOLS TWICE IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE. 
H.	THE COMMISSION ERRED BY FAILINGTO FIND THAT EXEMPTING OHIO’S SCHOOLS FROM THE RSR IS A NON-QUANTIFIABLE BENEFIT THAT WOULD SUPPORT THE ESP OVER THE MRO.

	WHEREFORE, for the reasons more fully set forth in the accompanying Memorandum in Support, the Ohio Schools respectfully request that the Commission grant rehearing of its Order and modify the proposed electric security plan (“ESP”) either by rejecting the retail stability rider (“RSR”) and the recovery of the deferred capacity charges or, alternatively, by exempting Ohio’s schools from the RSR and the deferred capacity charges under the precedent set by the Ohio Supreme Court and this Commission.   
Respectfully submitted,
		
	/s/  Dane Stinson_________________
Dane Stinson, Esq.
BAILEY CAVALIERI LLC
10 West Broad Street, Suite 2100
Columbus, Ohio 43215
(614) 229-3210 (telephone)	
(614) 221-0479 (fax)
Dane.Stinson@BaileyCavalieri.com
			Attorneys for Ohio Schools 


MEMORANDUM IN SUPPORT
I.	INTRODUCTION AND GROUNDS FOR REHEARING
In their initial briefs filed in this proceeding, the Ohio Schools explained in detail how they were suffering serious financial harm due to a $2.8 billion reduction in their state and federal funding in the current biennium.  The Ohio Schools further explained that, in their current financial condition, they simply could not afford the rate increases proposed in AEP Ohio’s[footnoteRef:2] proposed ESP.  These increases result largely from the proposed RSR and increased capacity charges.  The Ohio Schools’ opposed the ESP on the bases that (1) the RSR is an unlawful generation transition charge and (2) the capacity charge must be set for all customers at PJM’s market-based reliability pricing model (“RPM”) price.       [2:  Ohio Power Company and Columbus Southern Power Company merged effective December 31, 2011.  Ohio Power Company is the surviving entity and will be referred to as “AEP-Ohio” or “the Company.”] 

Alternatively, the Ohio Schools argued that if the Commission approved the Company’s ESP and retained the RSR in some form, long-standing precedent supported the Commission modifying the ESP to exempt Ohio’s public schools from the RSR and the increased capacity charges.  Indeed, in the initial order in this proceeding of December 14, 2011, the Commission exempted Ohio’s public schools from the similarly controversial Market Transition Rider (“MTR”).  Opinion and Order, December 14, 2011, at 36.  Such an exemption is a significant “non-quantitative” benefit that would support approval of an ESP under the applicable standard of review found in Section 4928.143(C)(1), Ohio Rev. Code, and is sanctioned by the Ohio Supreme Court.  County Commissioners’ Assn. of Ohio v. Pub. Util. Comm. (1980), 63 Ohio St. 2d 243.  
By its Opinion and Order issued in these proceedings on August 8, 2012 (“Order”), the Public Utilities Commission of Ohio (“Commission”), among other things:
· Modified and approved AEP Ohio’s request for an RSR.
· Ordered that the deferred cost-based capacity charges created in the separate and distinct capacity charge proceeding (see, Case No. 10-2929-EL-COI (“Capacity Charge Case”)) be recovered initially through the RSR, on a nonbypassable basis, with any remaining unrecovered deferred capacity charges to be recovered over a subsequent three year period.
· Rejected the Ohio Schools’ request to be exempted from the RSR and increased capacity charges if they were approved. 
· Modified and approved the ESP even though it was “less favorable” than the alternate market rate option by at least $388 million dollars.
The Commission’s Order is unlawful and unreasonable in the following respects:
A.	THE RSR IS UNLAWFUL BECAUSE IT DOES NOT “FIT” WITHIN ONE OF THE CATEGORIES LISTED IN SECTION 4928.143(B)(2), OHIO REV. CODE.  IN RE COLUMBUS S. POWER CO. (2011), 128 OHIO ST.3D 512, 520.
1.	The Commission’s Order Violates Section 4903.09, Ohio Rev. Code, Because it Fails to Set Forth the Reasons for Finding that the RSR is Related to Limitations of Customer Shopping.
2.	The Commission’s Order Violates Section 1.47, Ohio Rev. Code, Because it Fails to Give Effect to the Entirety of Section 4928.143(B)(2)(d), Ohio Rev. Code.
3.	The Order’s Finding that the RSR is Related to “Limitations of Customer Shopping” is Against the Manifest Weight of the Evidence.
B.	IT IS UNLAWFUL TO RECOVER WHOLESALE CAPACITY COSTS AS A PART OF RETAIL ELECTRIC SERVICE.  SECTION 4928.141(A), OHIO REV. CODE.
C.	IT IS UNLAWFUL TO RECOVER IN THIS ESP PROCEEDING THE WHOLESALE CAPACITY COSTS DEFERRED IN THE CAPACITY CHARGE CASE.  SECTION 4928.144, OHIO REV. CODE.
D.	THE COMMISSION’S ORDER VIOLATES THE OHIO SCHOOLS’ DUE PROCESS RIGHTS AND SECTION 4903.09, OHIO REV. CODE, BY FAILING TO MAKE A COMPLETE RECORD REGARDING THE MECHANISM TO RECOVER CAPACITY COST DEFERRALS IN THIS PROCEEDING.  
E.	THE RSR IS AN UNLAWFUL GENERATION TRANSITION CHARGE THAT IS NOT SUBJECT TO RECOVERY UNDER SECTION 4928.143(B)(2), OHIO REV. CODE. IN RE COLUMBUS S. POWER CO. (2011), 128 OHIO ST.3D 512, 520.
F.	IT IS UNREASONBLE AND AN ABUSE OF DISCRETION TO FIND THAT AN EARLIER TRANSITION TO MARKET BY TWO YEARS AND THREE MONTHS MAKES THE MODIFIED ESP MORE FAVORABLE IN THE AGGREGATE THAN THE MARKET RATE OPTION.
G.	THE ORDER’S FINDING THAT THE OHIO SCHOOLS’ EXEMPTION FROM THE RSR WOULD REQUIRE TAXPAYERS TO PAY THE SCHOOLS TWICE IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE. 
H.	THE COMMISSION ERRED BY FAILINGTO FIND THAT EXEMPTING OHIO’S SCHOOLS FROM THE RSR IS A NON-QUANTIFIABLE BENEFIT THAT WOULD SUPPORT THE ESP OVER THE MRO.
The Ohio Schools respectfully request that the Commission grant rehearing of its Order and modify the proposed ESP either by rejecting the RSR and the recovery of deferred capacity charges or, alternatively, by exempting Ohio’s schools from the RSR and deferred capacity charges following the precedent of the Ohio Supreme Court and this Commission.   


III.	ARGUMENT
A. THE RSR IS UNLAWFUL BECAUSE IT DOES NOT “FIT” WITHIN ONE OF THE CATEGORIES LISTED IN SECTION 4928.143(B)(2), OHIO REV. CODE.  IN RE COLUMBUS S. POWER CO. (2011), 128 OHIO ST.3D 512, 520.
The Commission’s Order at page 31 provides:
Pursuant to Section 4928.143(B)(2)(d), Revised Code, an ESP may include terms, conditions, or charges relating to limitations on shopping for retail electric generation that would have the effect of stabilizing retail electric service or provide certainty regarding retail electric service.  We believe that the RSR meets the criteria of Section 4928.143(B)(2)(d), as it promotes stable retail electric service prices and ensures customer certainty regarding retail electric service.  (Emphasis supplied.)
The Ohio Supreme Court clearly held in In re Columbus S. Power Co. (2011), 128 Ohio St.3d 512, 520, (“Columbus Southern”) that provisions may not be included in an ESP unless they “fit” within one of the categories listed in Section 4928.143(B)(2), Ohio Rev. Code.  In its attempt to comply with the law, the Order finds that the RSR “fits” under Section 4928.143(B)(2)(d), Ohio Rev. Code, because it is a charge relating to “limitations of customer shopping for retail electric generation service.”[footnoteRef:3]  Order, at 31.  This section provides: [3:  Interestingly, AEP Ohio, which authored the ESP application and created the RSR, attempted to justify it as related to “default service” under Section 4928.143(B)(2)(d), or as an “automatic increase” to the standard service offer under Section 4928.143(B)(2)(e), or as an “economic development or job retention program” under  Section 4928.143(B)(2)(i).  See AEP Ohio Initial Br., at 39.  Those attempts were futile, as demonstrated in the Ohio Schools’ Reply Brief, at 5-9, and by the Order’s failure to address AEP Ohio’s rationale.  The Order’s attempt to “fit” the RSR into another provision of the Revised Code – and not advocated by the RSR’s creator – also is not well made.     ] 

(B)(2)  The [ESP] may provide for or include, without limitation, any of the following:
***
(d) Terms, conditions, or charges relating to… limitations of customer shopping for retail electric generation service …as would have the effect of stabilizing or providing certainty regarding retail electric service.
However, nothing in the Order limits customer shopping.  Thus, the RSR cannot be related to limitations of customer shopping, and the RSR cannot be included in the ESP.  Columbus Southern, supra.  On this simple basis alone the Order cannot withstand appeal or, more appropriately, a complaint for a writ of prohibition to the Ohio Supreme Court.  Inclusion of the RSR in the ESP must be rejected. 
1. The Commission’s Order Violates Section 4903.09, Ohio Rev. Code, Because it Fails to Set Forth the Reasons for the Finding that the RSR is Related to Limitations of Customer Shopping.
In quasi-judicial cases such as this, the Commission is required to make a complete record of the proceedings, including a transcript of all testimony and exhibits, and to make findings of fact and written opinions setting forth the reasons for the decisions arrived at, based upon said findings of fact.  See Section 4903.09, Ohio Revised Code;[footnoteRef:4] Ideal Transp. Co. v. Pub. Util. Comm. (1975), 42 Ohio St. 2d 195, paragraph one of the syllabus (“Where an opinion and order of the Public Utilities Commission fails to state specific findings of fact, supported by the record, and fails to state the reasons upon which the conclusions in the Commission’s opinion and order were based, such order fails to comply with the requirements of Section 4903.09, Ohio Revised Code, and is, therefore, unlawful.”); Accord:  Tongren v. Pub. Util. Comm. (1999), 85 Ohio St. 3d 87 (“Tongren”).   [4:  Section 4903.09, Ohio Rev. Code, provides:
In all contested cases heard by the public utilities commission, a complete record of all of the proceedings shall be made, including a transcript of all testimony and of all exhibits, and the commission shall file, with the records of such cases, findings of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said findings of fact. 
Emphasis supplied.  
] 

The Order in these proceedings makes no findings and provides no reasoning as to how the RSR relates to limitations of customer shopping (likely because, as stated above, the Order does nothing to limit shopping).  Failure to provide this reasoning violates Section 4903.09, Ohio Rev. Code, and prejudices the Ohio Schools in their right to request rehearing and to pursue appellate or extraordinary relief from the Order.  Tongren, supra. 
2. The Commission’s Order Violates Section 1.47, Ohio Rev. Code, Because it Fails to Give Effect to the Entirety of Section 4928.143(B)(2)(D), Ohio Rev. Code.
Section 1.47, Ohio Rev. Code, provides:
In enacting a statute, it is presumed that: 
***
 (B) The entire statute is intended to be effective… 
As stated above, the Order finds that the RSR “fits” under Section 4928.143(B)(2)(d), Ohio Rev. Code, because it relates to “limitations of customer shopping.”  Remarkably, the Order only mentions the phrase “limitations of customer shopping” one time (at page 31), and without providing any reasoning as to how the RSR is related.  Thereafter, the Order discusses only how the RSR (1) promotes stable retail electric service and (2) ensures customer certainty regarding retail electric service.    Indeed, at page 32 of the Order, the Commission states that the legislative intent of Section 4928.143 is that “electric security plans may include retail electric service terms, conditions, and charges that relate to customer stability and certainty.”  By focusing on only these two criteria the Order fails to give effect to the condition precedent in the statute – that the RSR first must relate to limitations on customer shopping.  Thus, the Order violates Section 1.47, Ohio Rev. Code.  
The danger in the Order’s reasoning is that, by focusing only on stability and certainty, any charges at any level could be justified in an ESP.   By listing the specific provisions that could be included in an ESP, the General Assembly refused to provide the Commission with such carte blanche in order to protect consumers.  The Ohio Supreme Court agrees.  In Columbus Southern it rejected the Commission’s and AEP Ohio’s position that the items listed in Section 4928.143(B)(2) are merely illustrative and not exhaustive in nature:  
***[the Commission’s and AEP Ohio’s] interpretation  would remove any substantive limit to what an electric security plan may contain, a result that we do not believe the General Assembly intended.
Columbus Southern, at 520.
3. The Order’s Finding that the RSR is Related to “Limitations of Customer Shopping” is Against the Manifest Weight of the Evidence.
The Order points to no testimony or other evidence that supports a finding that the RSR is related to limitations of customer shopping – because no such evidence is a part of the record.  What the record makes clear is that the RSR is a generation transition charge designed to recover AEP Ohio’s stranded capacity costs.  AEP Ohio witness Allen described the charge as a “transitional rider” designed to recover lost capacity charges related to generation assets.  See AEP Ohio Exhibit 116, at 13.    Staff witness Fortney concurred with this intended transitional purpose of the rider, and further agreed that it is a generation rider.  Tr. XVI (Fortney), at 4557-4558.  
Indeed, the Commission’s own order implicitly acknowledges that the RSR recovers capacity charges not otherwise recovered from shopping customers.  See Order, at 35.  The Order calculated an RSR of $508 million.  Its calculation shows that as customers switch to CRES providers, AEP-Ohio’s non-fuel revenues fall (i.e., AEP Ohio no longer receives the capacity charges embedded in SSO rates).  As customers switch, capacity revenues from CRES providers increase but not enough to cover the embedded capacity costs ($188.88/MW-day), because CRES providers are not charged the full cost of capacity, but only $20.01/MW-day, per the Capacity Charge Case.  The result is that the RSR is required to recover these stranded capacity charges.[footnoteRef:5]  See Order at 35.   [5:  Interestingly, the only capacity costs the Order explicitly recognizes are the deferred capacity costs created in the Capacity Charge Case, $144 million of which is to be initially recovered in this proceeding through the RSR.  Order, at 75, fn. 32.   However, as stated above, the Order’s calculations show that the entire RSR of $508 million is meant to recover the stranded capacity costs created by customer switching, and by AEP Ohio’s inability to recover  its embedded capacity costs ($188.88/MW-day) once a customer switches to a CRES supplier that pays AEP Ohio for capacity at $20.01/MW-day.] 

The RSR is not related to limitations of customers shopping, but rather recovers stranded capacity costs.  Section 4928.143(B)(2) does not permit the recovery of stranded capacity charges in an ESP.  
B. IT IS UNLAWFUL TO RECOVER WHOLESALE CAPACITY COSTS AS A PART OF RETAIL ELECTRIC SERVICE.  SECTION 4928.141(A), OHIO REV. CODE.
In the Capacity Charge Case, the Commission found that the capacity costs at issue were not subject to Chapter 4928, Ohio Rev. Code, because they were intrastate wholesale charges.  Capacity Charge Case, at 13.  The Commission proceeded to calculate AEP Ohio’s wholesale capacity costs, finding them to be $188.88/MW-day.  Id., at 35.  It ordered that AEP Ohio could charge no more than the current RPM rate to third party CRES providers ($20.01), and deferred the remainder of the costs ($168.87/MW-day) (Id., at 23), ultimately finding that the deferred amount should be recovered from retail consumers in this ESP proceeding (Order, at 36).
Section 4928.141(A), Ohio Rev. Code, provides in part:
Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable and nondiscriminatory basis within its certified territory, a standard service offer of all competitive retail electric services necessary to maintain essential electric service to consumers, including a firm supply of electric generation service. To that end, the electric distribution utility shall apply to the public utilities commission to establish the standard service offer in accordance with section 4928.142 or 4928.143 of the Revised Code
Emphasis supplied.  Clearly, this provision requires that an ESP approved under Section 4928.143 be for a standard service offer comprised only of retail electric services.   The recovery of the deferred wholesale capacity costs as a part of ESP is unlawful.
C. IT IS UNLAWFUL TO RECOVER IN THIS ESP PROCEEDING THE WHOLESALE CAPACITY COSTS DEFERRED IN THE CAPACITY CHARGE CASE.  SECTION 4928.144, OHIO REV. CODE.
 The Order bases its authority to include the deferred wholesale capacity charges in this ESP on Section 4928.144, Ohio Rev. Code, which provides:
The public utilities commission by order may authorize any just and reasonable phase-in of any electric distribution utility rate or price established under sections 4928.141 to 4928.143 of the Revised Code, and inclusive of carrying charges, as the commission considers necessary to ensure rate or price stability for consumers. If the commission’s order includes such a phase-in, the order also shall provide for the creation of regulatory assets pursuant to generally accepted accounting principles, by authorizing the deferral of incurred costs equal to the amount not collected, plus carrying charges on that amount. Further, the order shall authorize the collection of those deferrals through a nonbypassable surcharge on any such rate or price so established for the electric distribution utility by the commission.
This statute plainly and unambiguously requires that any phase-in or deferral be of a price established under Section 4928.143, Ohio Rev. Code.  The wholesale capacity price at issue was established and deferred solely in the Capacity Charge Case.   
As recognized in Columbus Southern, supra, and as stated previously, the General Assembly intended that only the items listed in Section 4928.143(B)(2) be included in an ESP.  Clearly, stranded capacity costs are not among the permissible items included in Section 4928.143(B)(2).  This backdoor attempt to include capacity costs in the ESP through Section 4928.144 is unlawful.  If this rationale were accepted, any costs for any reason could be deferred in a separate proceeding and subsequently included in an ESP. 
D. THE COMMISSION’S ORDER VIOLATES THE OHIO SCHOOLS’ DUE PROCESS RIGHTS AND SECTION 4903.09, OHIO REV. CODE, BY FAILING TO MAKE A COMPLETE RECORD REGARDING THE MECHANISM TO RECOVER CAPACITY COST DEFERRALS IN THIS PROCEEDING.  
Section 4903.09, Ohio Rev. Code, provides:
In all contested cases heard by the public utilities commission, a complete record of all of the proceedings shall be made, including a transcript of all testimony and of all exhibits, and the commission shall file, with the records of such cases, findings of fact and written opinions setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.  
(Emphasis supplied.)  In its July 2, 2012, order in the Capacity Charge Case, the Commission, for the first time, announced that it would determine the mechanism for recovery in this proceeding of the capacity charges deferred in the Capacity Charge Case.  The Commission’s announcement was made after the record was closed in this proceeding, depriving the Ohio Schools and other parties their due process rights to discovery and cross-examination regarding the deferral recovery mechanism.
In its Order, the Commission dismissed these concerns, stating that it has the authority to modify and approve an ESP pursuant to Section 4928.143(C)(1), Ohio Rev. Code.[footnoteRef:6]  Order, at 52.  While the statute does give the Commission such authority, that authority must be lawfully exercised, requiring that the parties be given their due process rights, and that the Commission make a complete record of the proceedings upon which to base its findings and opinions.  No record of the mechanism for deferral recovery was made in this proceeding, prejudicing the Ohio Schools’ rights.  The Commission must grant rehearing to offer the Ohio Schools and other parties their due process rights. [6:  The Commission also claims that it may sua sponte order a deferral pursuant to Section 4928.144, Ohio Rev. Code.  The Ohio Schools have shown previously that the wholesale capacity charges deferred in a separate proceeding, cannot be recovered from retail customers in an ESP proceeding.] 

E. THE RSR IS AN UNLAWFUL GENERATION TRANSITION CHARGE THAT IS NOT SUBJECT TO RECOVERY UNDER SECTION 4928.143(B)(2), OHIO REV. CODE.  IN RE COLUMBUS S. POWER CO. (2011), 128 OHIO ST.3D 512, 520.
In its initial briefs, the Ohio Schools explained that the RSR is an unlawful generation transition charge designed to recover stranded capacity costs.  See Ohio Schools Initial Br., at 17.  The Order summarily rejects the Ohio Schools’ argument (and other parties’ related arguments) by stating:
…we reject the claim that the RSR allows for the collection of inappropriate transition revenues or stranded costs that should have been collected prior to December 2010 pursuant to Senate Bill 3, as [1] AEP-Ohio does not argue its ETP [electric transition plan] did not provide sufficient revenues, and, [2] in light of events that occurred after the ETP proceedings, including AEP Ohio’s status as an FRR entity, AEP-Ohio is able to recover its actual costs of capacity, pursuant to our decision in the Capacity Case.  Therefore, anything over RPM auction capacity prices cannot be labeled as transition costs or stranded cost.  
Order, at 32.  
1. It is Irrelevant that AEP Ohio has not Claimed its ETP did not Provide Sufficient Revenues.  
It is irrelevant whether AEP Ohio claims, in this proceeding, that its ETP failed to provide sufficient revenues or not.  AEP Ohio’s own witness Allen described the RSR charge as a “transitional rider” designed to recover lost capacity charges related to generation assets.  See AEP Ohio Exhibit 116, at 13.    Staff witness Fortney concurred with this intended transitional purpose of the rider, and further agreed that it is a generation rider.  Tr. XVI (Fortney), at 4557-4558.  The RSR is a generation transition rider designed to recover stranded capacity costs and Section 4928.143(B)(2) does not permit recovery of such charges in an ESP.  It’s that simple.  Columbus Southern.  
Generation transition costs only could be recovered through the initial restructuring legislation enacted in 1999 (Senate Bill 3).  The recovery of transition costs is no longer permitted.  Electric retail competition began in Ohio on January 1, 2001 (Section 4928.01(A)(2), Ohio Rev. Code),[footnoteRef:7] and AEP Ohio was allowed to begin recover- [7:  Section 4928.02(A)(28), Ohio Rev. Code, provides:  

As used in this Chapter:  
	***
(28) Starting date of competitive retail electric service’ means January 1, 2001.] 



ing transition costs on that date.  Section 4928.38, Ohio Rev. Code.[footnoteRef:8]   Two types of transition costs could have been recovered:  generation transition costs and regulatory transition costs. Ohio Schools Exhibit 101 (Frye), at 8.  The costs for each were required to be collected by a date certain.  AEP-Ohio was entitled to recover any generation transition costs by the end of the market development period, which was December 31, 2005.  Sections 4928.38 and 4928.40, Ohio Rev. Code.[footnoteRef:9] AEP-Ohio’s operating companies were entitled to recover regulatory transition costs by December 31, 2007, for Columbus Southern Power and December 31, 2008, for Ohio Power.  In Re AEP-Ohio’s Application for Approval of an Electric Transition Plan, Case Nos. 99-1729-EL-ETP and 99-1730-EL-ETP (Order, September 20, 2000; Stipulation, May 8, 2000) (“ETP Case”); Section 4928.40, Ohio Rev. Code.  The Commission allowed the Company to collect over $616 million in regulatory transition charges.  ETP Case, at 47, Finding No. 8.  Although AEP-Ohio initially sought to recover its alleged generation transition costs in the ETP Case, it waived that right when stipulating a resolution to the proceeding.  See ETP Case, Stipulation, May 8, 2000, Section IV (“Neither [Columbus Southern Power Company nor Ohio Power Company] will impose any lost revenue charges (generation transition charges) on any switching customer.”)   [8:  Section 4928.38, Ohio Rev. Code, provides:

Pursuant to a transition plan approved under section 4928.33 of the Revised Code, an electric utility in this state may receive transition revenues under sections 4928.31 to 4928.40 of the Revised Code, beginning on the starting date of competitive retail electric service. Except as provided in sections 4905.33 to 4905.35 of the Revised Code and this chapter, an electric utility that receives such transition revenues shall be wholly responsible for how to use those revenues and wholly responsible for whether it is in a competitive position after the market development period. The utility’s receipt of transition revenues shall terminate at the end of the market development period. With the termination of that approved revenue source, the utility shall be fully on its own in the competitive market. The commission shall not authorize the receipt of transition revenues or any equivalent revenues by an electric utility except as expressly authorized in sections 4928.31 to 4928.40 of the Revised Code.
]  [9:  Section 4928.40(A), Ohio Rev. Code, provides: 

(A) Upon determining under section 4928.39 of the Revised Code the allowable transition costs of an electric utility authorized for collection as transition revenues under sections 4928.31 to 4928.40 of the Revised Code, the public utilities commission, by order under section 4928.33 of the Revised Code, shall establish the transition charge for each customer class of the electric utility and, to the extent possible, each rate schedule within each such customer class, with all such transition charges being collected as provided in division (A)(1)(b) of section 4928.37 of the Revised Code during a market development period for the utility, ending on such date as the commission shall reasonably prescribe. The market development period shall end on December 31, 2005, unless otherwise authorized under division (B)(2) of this section. However, the commission may set the utility’s recovery of the revenue requirements associated with regulatory assets, as established pursuant to section 4928.39 of the Revised Code, to end not later than December 31, 2010… ] 

It is settled that the Commission, as a creature of statute, has and can exercise only the authority conferred upon it by the General Assembly.  Tongren v. Pub. Util. Comm. (1999), 85 Ohio St. 3d 87; Columbus S. Power Co. v. Pub. Util. Comm. (1993), 67 Ohio St. 3d 535;  Pike Natural Gas Co. v. Pub. Util. Comm. (1981), 68 Ohio St. 2d 181; Consumers' Counsel v. Pub. Util. Comm. (1981), 67 Ohio St. 2d 153; and Dayton Communications Corp. v. Pub. Util. Comm. (1980), 64 Ohio St. 2d 302.  Because the statutory period for collecting generation transition charges has expired, the Commission lacks authority to approve the RSR, which admittedly is designed to recover the stranded generation (capacity) costs of AEP Ohio.  Moreover, having waived the right to collect the charges, the Company cannot attempt to do so now.   


2. Approval of the Collection of Cost-Based Capacity Charges in the Capacity Charge Case is Irrelevant as such Approval was Unlawful; Moreover, The RSR would Collect Generation Transition Charges Other than the Capacity Charges Approved in the Capacity Charge Case. 
The Order reasons that, because the Capacity Charge Case permitted AEP Ohio to recover its actual cost of capacity, the deferred capacity costs to be recovered in this proceeding cannot constitute transition or stranded costs.  As a threshold matter, the Commission’s approval of cost-based capacity charges in the Capacity Charge Case was unlawful, as the Ohio Schools explained in its briefs and application for rehearing in that case, which the Ohio Schools incorporate by reference herein.  
Moreover, the Capacity Cost Case approved recovery of only $20.01/MW-day in capacity costs from CRES providers. The remaining $168.87/MW-day of this wholesale charge is NOT to be recovered from CRES providers, but was deferred for collection from retail customers in this proceeding.  This difference – the amount above the RPM price unrecoverable from CRES providers – is the stranded costs the Order requires recovered through an unlawful generation transition charge – the RSR.  Approval of the capacity charge in the Capacity Charge Case is irrelevant to the issue at hand.  The Commission’s approval merely authorizes the collection of otherwise stranded capacity costs, which is unlawful.
Finally, according to the Commission’s extra-record calculations, the deferred capacity charges to be recovered in this proceeding make up only $144 million of the RSR.  Order, at 75, fn. 32.  As explained previously in this application for rehearing, the entire RSR of $508 million is designed to recover additional capacity costs related to customers switching to CRES providers.  These transition charges were not approved in the Capacity Cost Case.  

F. IT IS UNREASONBLE AND AN ABUSE OF DISCRETION TO FIND THAT AN EARLIER TRANSITION TO MARKET BY TWO YEARS AND THREE MONTHS MAKES THE MODIFIED ESP MORE FAVORABLE IN THE AGGREGATE THAN THE MARKET RATE OPTION.
	The applicable standard of review in this proceeding is whether the ESP’s pricing and all other terms and conditions of AEP Ohio’s proposed plan, as modified by the Order, are more favorable in the aggregate than the market rate option (“MRO”).  Section 4928.143(C)(1), Ohio Rev. Code.   The bulk of the analyses performed in this proceeding on the quantitative pricing shows that the ESP is less favorable than the MRO and, in its Order, the Commission found that the modified ESP was at least $388 million less favorable than an MRO.[footnoteRef:10]  The question thus becomes whether the Order’s non-quantifiable benefits make the modified ESP more favorable than an MRO.   [10:  The Ohio Schools do not agree with the Order’s calculation of the $388 million figure, and are of the opinion that the modified ESP is at least $388 million less favorable than an MRO.  ] 

In addressing this issue, the Order looks to the RSR (including the deferred capacity charges) as the most significant cost of the modified ESP, and finds that the RSR makes the modified ESP more favorable in the aggregate because it allows AEP Ohio to transition to a competitive bid process in approximately two and a half years – which is two years and three months earlier than under an MRO.   See Order at 76; Commissioner Roberto Dissent, at 1.  Restated, the question becomes whether going to auction two years and three months earlier is worth at least $388 million to consumers.  Common sense dictates that it is not.  The Ohio Schools, like most other consumers, would rather wait two years and three months for market rates than to pay $388 million for this “benefit.”   


G. THE ORDER’S FINDING THAT THE OHIO SCHOOLS’ EXEMPTION FROM THE RSR WOULD REQUIRE TAXPAYERS TO PAY THE SCHOOLS TWICE IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE. 
The Ohio Schools’ primary position in this proceeding is that the RSR is unlawful and must be rejected.  The Ohio Schools’ alternative position is that, if the Commission approved the Company’s application in some form, and retained the RSR, long-standing precedent supports the Commission modifying the ESP to exempt Ohio’s public schools from the RSR (including the deferred capacity charges).  The Ohio Schools provided the Commission with abundant authority in which the Ohio Legislature, the Ohio Supreme Court, and this Commission all have recognized the reasonableness and lawfulness of providing Ohio’s public schools special rate treatment.  See Ohio Schools Initial Brief.  The Ohio Schools sought such special rate treatment because their funding for the biennium had been cut by $2.8 billion. 
The Order rejected the Ohio Schools’ alternative position, finding that if schools were exempted from the RSR, it would (1) cause the RSR to increase and (2) cause AEP-Ohio customers to pay “pay the schools twice.”  
As to the first point, Ohio Schools’ witness Frye testified that granting the schools the exemption would not cause the RSR to increase, if the amount of the proposed RSR were reduced by the proportion otherwise allocated to schools.  Tr. X, at 2887-2888.  This testimony was not challenged.  
As to the second point, the Commission completely misunderstands the Ohio Schools’ position.  The Order erroneously assumes that school district residents already are paying, through taxes, for the increased electricity costs imposed in this case and that, if the exemption were recovered through the RSR, school district residents would be paying for the schools’ electricity twice.   However, the record in this proceeding shows that Ohio’s schools have suffered budget cuts of $2.8 billion dollars in this biennium, are cutting teachers, staff and programs, and if electric rates are increased, schools will have to seek extra millage in levy requests to cover electricity costs.  The costs to be imposed by this case are not currently being recovered by the schools.  If the exemption were granted, the schools’ proportionate share of the increase would not have to be recovered through the RSR, and the schools would have no need to seek additional millage from taxpayers to pay for the increased electricity costs.  Thus, under the Ohio Schools’ position, exemption from the RSR would prevent taxpayers from paying the schools even ONCE for the increased electricity costs. The Order’s finding that the exemption would require taxpayers to pay schools twice for this increase in electric rates simply is wrong and against the manifest weight of the evidence.
Indeed, taxpayers testified at the public hearing in this matter that if AEP Ohio’s proposed increase were approved, TAXPAYERS WOULD HAVE TO PAY AEP OHIO TWICE – ONCE FOR THEIR OWN BILL AND ONCE FOR THEIR SCHOOL DISTRICT’S BILL, because schools’ only source of funding is by levying taxes.  Public witness Bill Daugherty, Tr. Canton Public Hearing, at 11-12; Public witness Brad Deleruyelle, Lima Public Hearing, at 21-22.  The Ohio Schools seek the exemption so that taxpayers will not be forced to pay AEP Ohio twice for the cost increases imposed by this case.  
 Even if the RSR were increased in proportion to the schools’ exemption, taxpayers still would not “pay the schools twice.”  If exempted, the schools would not have to seek additional millage in a levy to pay for the increased electricity costs.  While AEP Ohio customers may have to absorb the schools’ RSR costs, such costs otherwise would have had to have been recovered from them through the additional millage in a levy.  Taxpayers and the public at large would benefit from the exemption by keeping taxpayer dollars in the classroom, where they belong – retaining teachers, staffs, programs, and supplies which will benefit the taxpayers’ communities, their children, and the employers who will need an educated workforce in the future.  
The Commission’s determination ignored the evidence of record and is against the manifest weight of the evidence.
H. THE COMMISSION ERRED BY FAILING TO FIND THAT EXEMPTING OHIO’S SCHOOLS FROM THE RSR IS A NON-QUANTIFIABLE BENEFIT THAT WOULD SUPPORT THE ESP OVER THE MRO.
In its initial and reply briefs, the Ohio Schools explained, as it has in this application for rehearing, that the non-quantifiable benefits relied upon by AEP Ohio and Staff would not make the ESP more favorable in the aggregate than the MRO, as required for approval under Section 4928.143(C)(1), Ohio Rev. Code.   The Ohio Schools also explained on brief that exempting the schools from the RSR (including the deferred capacity charges) would support approval of the ESP.  As stated previously, taxpayers would be relieved from the burden of paying additional millage on school levies to support the increased rates.  Indeed, it is difficult to imagine a more ubiquitous benefit than relief to Ohio’s public schools, which would benefit all taxpayers, hundreds of thousands of schoolchildren, and the employers who will need their services in the future.  Moreover, this non-quantitative benefit is sanctioned by the Ohio Supreme Court.    


III.	CONCLUSION
	For the foregoing reasons, the Ohio Schools request the Commission to grant rehearing of its Order and modify the proposed ESP either by rejecting the RSR and the recovery of the deferred capacity charges or, alternatively, by exempting Ohio’s schools from the RSR and the deferred capacity charges under the precedent set by the Ohio Supreme Court and this Commission.   
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