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I.
INTRODUCTION
Amended Substitute Senate Bill 221 (“S.B. 221”), passed by the General Assembly in 2008, requires electric distribution utilities (“EDUs”) to meet specific benchmarks for bringing the benefits of energy efficiency and peak demand reduction to Ohio customers.  As codified in R.C. 4928.66, S.B. 221 requires:

(A)(1)(a) Beginning in 2009, an electric distribution utility shall implement energy efficiency programs that achieve energy savings equivalent to at least three-tenths of one per cent of the total, annual average, and normalized kilowatt-hour sales of the electric distribution utility during the preceding three calendar years to customers in this state.  The savings requirement, using such a three-year average, shall increase to an additional five-tenths of one per cent in 2010, seven-tenths of one per cent in 2011, eight-tenths of one per cent in 2012, nine-tenths of one per cent in 2013, one per cent from 2014 to 2018, and two per cent each year thereafter, achieving a cumulative, annual energy savings in excess of twenty-two per cent by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shall implement peak demand reduction programs designed to achieve a one per cent reduction in peak demand in 2009 and an additional seventy-five hundredths of one per cent reduction each year through 2018. 

In implementing S.B. 221, the Public Utilities Commission of Ohio (“PUCO” or “Commission”) adopted rules regarding the energy efficiency and peak demand reduction benchmarks.  Ohio Adm. Code 4901:1-39-04(A) requires each electric utility to “design and propose a comprehensive energy efficiency and peak-demand reduction program portfolio, including a range of programs that encourage innovation and market access for cost-effective energy efficiency and peak-demand reduction for all customer classes, which will achieve the statutory benchmarks for peak-demand reduction, and meet or exceed the statutory benchmarks for energy efficiency.”  

On November 12, 2009, Columbus Southern Power Company and Ohio Power Company (collectively, “AEP”) filed the above-captioned Application setting forth the portfolio plans for the two companies.  The portfolio plan, as set forth in AEP’s “Energy Efficiency/Peak Demand Reduction (EE/PDR) Action Plan” (“Action Plan”),
 provides energy efficiency programs to all customer sectors.  The consumer sector programs include providing incentives and marketing support for the purchase of more energy efficient consumer products, an appliance recycling program, making residential dwellings more energy efficient, programs to help low-income residents purchase energy efficient products and weatherize their homes, energy conservation kits for distribution at schools and encouraging the building of energy efficient homes.
  The business sector 

programs include promoting use of high-efficiency equipment, allowing mercantile customers to commit their energy efficiency and demand response resources to AEP, providing design assistance to architects and engineers designing new buildings, and providing discounts to non-residential customers that reduce demand during peak periods.
  The multi-sector programs include incentives for installing solar and wind electric systems, education and training programs, and identifying new pilot programs.

In preparation for its portfolio filing, AEP sought input from a diverse group of stakeholders.
  The result of this input was a Stipulation and Recommendation (“Stipulation”) that was filed with the portfolio plan Application.  Among other things, the Stipulation addresses the administration of the portfolio plan, the renewable energy technology program, the 2009 peak demand benchmark, shared savings for measurable programs, net lost distribution revenues, EE/PDR rider rates and recovery of program costs.

Intervenors the Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential consumers, the Ohio Environmental Council, the Sierra Club and the Natural Resources Defense Council (collectively, “Signatories”),
 all of whom are signatories to the Stipulation, file this brief in support of the Stipulation.  Taken as a whole, the Stipulation benefits consumers by directing more money to customer incentives and by allowing for transparent review of the program’s administrative costs.   The Stipulation also provides that shared savings is based on new programs and not existing programs.  Signatories urge the Commission to approve the Stipulation without modification.

II.
THE APPLICABLE LAW
The Supreme Court of Ohio and the PUCO recognize that review of a stipulation for reasonableness must meet three criteria: (1) it must be a product of serious bargaining among capable, knowledgeable parties; (2) it must, as a package, benefit ratepayers and the public interest; and (3) it must not violate any important regulatory principle or practice.
  As discussed herein, the Stipulation meets all these requirements, and thus the Commission should approve the Stipulation without modification.

III.
ARGUMENT

A.
The Stipulation is a Product of Serious Bargaining Among Capable, Knowledgeable Parties.
In addition to AEP and the Signatories, other parties to the Stipulation include the Ohio Poverty Law Center, the Ohio Energy Group, the Ohio Hospital Association, the Ohio Manufacturers’ Association, the Ohio Partners for Affordable Energy and Ormet Primary Aluminum Company.
  These organizations each have extensive experience and expertise in energy efficiency programs.

In addition, the Stipulation was not entered into lightly.  The bargaining that resulted in the Stipulation was not rushed or superficial.  The plan included in the application was shared with members of AEP’s collaborative in April 2009, and all signatories were afforded ample opportunity to advocate their positions in serious negotiations.  The compromise that was reached in the Stipulation is the product of a determined effort to provide an EE/PDR program that will benefit consumers and AEP.

Thus, the Stipulation meets the first criterion for reasonableness recognized by the Supreme Court of Ohio and the Commission.
B.
As a Package, the Stipulation Benefits Ratepayers and the Public Interest. 

The Stipulation benefits customers by helping to control the costs associated with the portfolio plan.  For example, by recognizing that the contracted interruptible load associated with the Companies’ existing tariff programs for interruptible service will count toward the PDR benchmarks, the portfolio plan will reduce AEP’s compliance costs for the PDR program by approximately $13.2 million.
  This will reduce the impact of the portfolio program on consumers’ rates.  

In addition, AEP will offer transparent reporting of program costs to its Collaborative on a quarterly basis.
  This helps ensure that all members of the Collaborative will be able to thoroughly review the portfolio plan’s costs, in order to ensure that the costs are not out of line with similar programs.  This is an important monitoring mechanism to reduce the adverse impact of the program on the rates that consumers pay.

Further, the Stipulation provided that several aspects of the portfolio program would be excluded from rates.  First, the Renewable Energy Technology program filed in the original Action Plan should not be included in the EE/PDR cost recovery rider.
  Second, the cost to implement a demand reduction program in 2009 has been reduced to zero,
 which means that there will be no impact on customers.  Third, AEP will not collect carrying charges in connection with operation of the EE/PDR Rider.

In addition to the above benefits for customers, other portions of the Stipulation benefit the public interest.  The Stipulation sets aside considerable funding for energy efficiency audits of hospitals,
 and for energy efficiency programs in the manufacturing sector.
  

The general effect of the Stipulation is to enable AEP to offer a cost-effective EE/PDR portfolio that is attractive to consumers.  This will further the goals of S.B. 221 and benefit consumers.  

The Stipulation benefits customers and the public interest.  Thus, the Stipulation meets the second criterion for reasonableness recognized by the Supreme Court of Ohio and the Commission.

C.
The Stipulation Does Not Violate Any Important Regulatory Principle or Practice.

One of the primary functions of the Stipulation is to assist AEP in meeting the EE/PDR benchmarks contained in S.B. 221.  The Stipulation does this without the parties to the Stipulation forfeiting substantive rights that help to ensure that the portfolio plan is conducted according to the strictures of S.B. 221.  For example, the signatory parties specifically reserved the right to challenge AEP’s incentive-based renewal energy credit (“REC”) program for solar photovoltaic and small wind resources and its solar photovoltaic and small wind REC purchase program,
 and the right to oppose individual self-direct program applications.

Further, the Stipulation contains several mechanisms that provide stability for the funding and costs of the portfolio plan.  For example, the Stipulation includes a true-up mechanism for the EE/PDR Rider if there is a delay in Commission action on the Stipulation,
 and contains a cap on shared savings.
  

The Stipulation complies with the Commission’s existing regulatory principles and practices.  Thus, the Stipulation meets the third criterion for reasonableness recognized by the Supreme Court of Ohio and the Commission.

IV.
CONCLUSION

As discussed above, the Stipulation is a product of serious bargaining among capable, knowledgeable parties, as a package benefits customers and the public interest and does not violate any important regulatory principle or practice.  Thus, the Stipulation meets the criteria for reasonableness, and the PUCO should approve the Stipulation without modification.
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� The Signatories were granted intervention in an Entry dated January 21, 2010 (at 3).
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� See Constellation NewEnergy, Inc. v. Pub. Util. Comm’n, 104 Ohio St. 3d 530, 532 (2004).
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