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MOTION TO INTERVENE

AND

MOTION FOR A FULL SUSPENSION OF THE INCREASE TO THE CHARGES THAT CINCINNATI BELL’S RESIDENTIAL CUSTOMERS PAY FOR DIRECTORY ASSISTANCE

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
On March 17, 2009, Cincinnati Bell Telephone Company (“CBT” or “Company”) made a zero-day notice filing in the above-captioned docket to increase the charge that the Company’s residential customers pay for directory assistance by 14.9%, from $1.49 to $1.75.
  A zero-day notice filing is effective on the same day it is filed at the Public Utilities Commission of Ohio (“PUCO” or “Commission”), although it is not considered as Commission-approved.
  Nevertheless, CBT residential customers are being charged the new rates for directory assistance.

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential consumers, moves to intervene in this proceeding.
  OCC also moves for a full suspension of the increase in CBT’s directory assistance charge, because the increase is not in the public interest and violates PUCO rules and Ohio law.

The reasons why the Commission should grant OCC’s Motions are set forth in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT
_____________________________________________________________

I.
INTRODUCTION

On January 7, 2009, the PUCO granted CBT a waiver of Ohio Adm. Code 4901:1-5-03(B),
 which requires that local exchange carriers provide each customer with a printed white pages directory, unless the customer chooses not to receive one.  Under the CBT Order, the Company will make directory information available, without charge, on its website, will make printed residential white pages directories available through its retail outlets and will deliver such directories to customers on request.

On March 17, 2009, CBT made a zero-day notice filing to raise the charge that its residential customers pay for directory assistance by 14.9%, from $1.49 to $1.75.  Because directory assistance is a Tier 2 service, the increase was a zero-day notice filing, which means that the increase in the directory assistance charge to customers was effective immediately.
  Thus, CBT’s residential customers are already being charged the new rates for directory assistance.

As discussed herein, the increase in the charge that CBT’s residential customers pay for directory assistance violates PUCO rules against unfair practices by telephone companies against their customers.  The increase also is not in the public interest.
II.
MOTION TO INTERVENE

R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding.  The interests of Ohio’s residential consumers may be “adversely affected” by this case, especially if the consumers were unrepresented in a proceeding that would allow CBT, which no longer must automatically deliver white pages directories to its customers, to raise the charges that its customers pay for directory assistance.  Thus, OCC satisfies this element of the intervention standard in R.C. 4903.221. 

R.C. 4903.221(B) requires the Commission to consider the following criteria in ruling on motions to intervene:

(1)  The nature and extent of the prospective intervenor’s interest;

(2)  The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)  Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)  Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing CBT’s residential consumers in order to ensure that they are not subjected to unjust and unreasonable increases for directory assistance charges.  This interest is different from that of any other party and especially different than that of CBT, whose advocacy includes the financial interest of stockholders.

Second, OCC’s advocacy for consumers will include advancing the position that consumers should have adequate access to all the information found in white pages directories.  OCC’s position is therefore directly related to the merits of this case that is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 
Third, OCC’s intervention will not unduly prolong or delay the proceeding.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to the full development and equitable resolution of the factual issues.  OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the case in the public interest.

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the residential utility consumer advocate, OCC has a very real and substantial interest in this case where CBT is seeking to raise the charges that customers pay for directory assistance, even though CBT no longer must automatically deliver white pages directories to customers.  

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the Commission shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility consumers.  That interest is different from, and not represented by, any other entity in Ohio.  
Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in ruling on an appeal in which OCC claimed the PUCO erred by denying its intervention.  The Court found that the PUCO abused its discretion in denying OCC’s intervention and that OCC should have been granted intervention.
  Further, OCC was granted intervention in the proceeding in which CBT was granted the waiver to deliver white pages directories to customers only on request.

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention.  The PUCO should grant OCC’s Motion to Intervene on behalf of Ohio residential consumers.
III.
MOTION FOR A FULL SUSPENSION

The Commission should suspend CBT’s increase of the charge its residential customers pay for directory assistance.  Ohio Adm. Code 4901:1-6-07(A) states that the PUCO is not “in any way preclude[d] … from imposing a full or partial suspension of any process herein or tariff approved pursuant to this chapter.”  Indeed, zero-day applications generally are not considered to be Commission-approved.
  In addition, Ohio Adm. Code 4901:1-6-07(C) expressly provides for suspension of zero-day notice filings “if an ex post facto determination is made that the tariff may not be in the public interest, or is in violation of commission rules and regulations.”  

A.
CBT’s Increase of Its Charges That Residential Customers Pay for Directory Assistance Is Unfair, in Violation of Commission Rules.
The increase to CBT’s directory assistance rates for residential customers violates PUCO rules.  Ohio Adm. Code 4901:1-5-04(A) prohibits telecommunications service providers from committing unfair acts and practices regarding services for consumers.  Nothing in the PUCO’s rules limits the scope of this rule.  

The rate increase comes at a time when CBT is cutting back on residential customers’ access to a printed white pages directory.  Under the waiver granted to CBT in January 2009, the Company no longer is required to automatically provide a printed white pages directory to every residential customer.  Instead, customers must either go to a CBT retail outlet or contact the Company to request delivery of a printed residential white pages directory.  Because residential customers may no longer have ready access to the most recent CBT residential white pages directory, residential customers will likely need to make more directory assistance calls.  

The rate increase particularly affects CBT’s customers who do not have a computer or Internet access.  Although CBT will make free directory assistance available on its website,
 a significant number of CBT customers cannot easily access the Company’s website.  Connect Ohio estimates that, as of March 2008, 25% of Ohioans do not have a computer and another 5% do not have Internet access, either by broadband or dial-up.
  Thus, as many as 93,000 CBT customers do not have a computer, and another 18,000 may not have Internet access, even though they have a computer.
  For these 111,000 CBT customers, the Company’s electronic directory assistance is not an option.  Thus, directory assistance by telephone is essential for these customers.

CBT also argued that printed residential white pages directories should not be automatically delivered because they are out of date before distribution, due to the lag time between publishing and distribution of the directories.
  Thus, for consumers without Internet access, the use of directory assistance is necessary to at least find the telephone numbers of customers who begin service after the printed residential white pages directory is published.  CBT’s directory assistance charge, however, applies to new numbers as well as those published in the directory, and thus does not take into consideration the need of all customers to access new residential numbers, whether or not they have a printed directory.  

To increase directory assistance charges for residential customers while, at the same time, making customer access to a printed residential white pages directory more difficult is unfair to residential customers.  The Commission should suspend the increase in CBT’s directory assistance charges for residential customers.

B.
CBT’s Increase of Its Charges That Residential Customers Pay for Directory Assistance Is Not in the Public Interest.
In ceasing automatic delivery of residential white pages directories, CBT will reap significant cost savings.  The cost savings, however, apparently will only enhance CBT’s already-healthy bottom line.
  None of the cost savings regarding the cessation of automatic delivery of residential white pages directories apparently will be passed along to CBT’s customers.

Indeed, CBT habitually raises the rates its residential customers pay for the Company’s services.  CBT has raised the rates its residential customers pay for basic service by the maximum allowable under the PUCO’s rules, at every opportunity available under the PUCO’s rules.
  In addition, during the past year, CBT has raised the rates its residential customers must pay for Nonpublished Service and Vacation Line Service.
  CBT gave no explanation as to why these rates should go up.  The Company raises rates that its customers must pay simply because it can.

As for directory assistance, if the latest increase is allowed to remain, CBT’s residential customers will pay 157.35% more for directory assistance than they did four years ago.
  Given that many of the residential customers who will use directory assistance most (i.e., those without computers or Internet access) have low incomes, the unbridled increase in CBT’s directory assistance charges, combined with the cessation of automatic delivery of printed residential white pages directories, is unconscionable.  Given the difficult economic times faced by all consumers, the increase filed by CBT is not in the public interest.

C.
The Commission Should Order a Full Suspension of the Directory Assistance Rate Increase.
The Commission may suspend applications under Ohio Adm. Code 4901:1-6-07.  Ohio Adm. Code 4901:1-6-07(A) provides for “full or partial suspension of any process herein or tariff approved pursuant to this chapter.  Under this rule, a telephone company may be required to discontinue provision of the affected service(s), or under partial suspension, cease offering the affected service(s) to new customers, or take other actions with regard to the affected service(s) as the commission may require.”  

In this instance, the “other action” required is to reverse CBT’s directory assistance increase.  Under Ohio Adm. Code 4901:1-6-07(C), “[a] full or partial suspension may also be imposed, after an application has been approved under the 

automatic approval process or is subject to a zero-day notice filing, if an ex post facto determination is made that the tariff may not be in the public interest, or is in violation of commission rules and regulations.”  Such is the case here.

The Commission should act in the interest of the public by ordering a full suspension of the increase, filed on March 17, 2009, that CBT’s residential customers pay for directory assistance.  Although rules 7(A) and (C) do not specify a standard for suspension, the fact that the increase comes at a time when consumers are having difficulties coping with the economy, and when CBT’s customers will no longer automatically receive a printed residential white pages directory, should be sufficient for the Commission to suspend the increase contained in the application. 

III.
CONCLUSION

OCC’s Motion to Intervene in this proceeding should be granted.  In addition, in order to protect consumers who are subjected to the rate increase for directory assistance, the Commission should fully suspend the increase to the charge that CBT’s residential customers pay for directory assistance.  
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� See Application (March 17, 2009), Exhibit D.


� Ohio Adm. Code 4901:1-6-08(B).


� OCC seeks intervention pursuant to R.C. Chapter 4911, R.C. 4903.221 and Ohio Adm. Code 4901-1-11.


� OCC seeks suspension of the directory assistance charge pursuant to Ohio Adm. Code 4901:1-6-07(A) and (C).


� In the Matter of the Application of Cincinnati Bell Telephone Company LLC for Waiver of Certain Minimum Telephone Service Standards Pursuant to Chapter 4901:1-5, Ohio Administrative Code, Case No. 08-1197-TP-WVR, Order (January 7, 2009) (“CBT Order”).


� Id. at 7.


� Ohio Adm. Code 4901:1-6-05(E).


� See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶ 13-20 (2006).


� CBT Order at 5.


� Ohio Adm. Code 4901:1-6-08(B).


� See CBT Order at 4.


� See http://connectohio.org/_documents/Res_OH_09182008_FINAL.pdf, slide 4.


� According to Schedule 28 of CBT’s most recent annual report submitted to the PUCO, the Company has 375,597 residential customers.  Twenty-five percent of 375,597 is 93,899; five percent is 18,779.


� Case No. 08-1197, Application (October 31, 2009) at 3.


� OCC estimates that, for 2007, CBT’s return on equity was an astounding 89.62%.


� See In the Matter of the Application of Cincinnati Bell Telephone Company LLC to Modify the Exchange Rate Tariff, PUCO No. 3, Section 2 to Revise Rates for Select Residence Services, Case No. 90-5013-TP-TRF, Application (January 5, 2007); Id., Application (January 4, 2008); Id., Application (February 17, 2009).  In each case, CBT raised its basic service rate by $1.25 per month, the maximum allowable under the PUCO’s basic service alternative regulation rules.  See Ohio Adm. Code 4901:1-4-11(A).


� In the Matter of the Application of Cincinnati Bell Telephone to Increase the Rates of Its Nonpublished Service and Its Residential Access Line Service, Case No. 90-5013-TP-TRF, Application (February 17, 2009).


� For most of 2005, CBT’s residential customers paid $0.61 for a direct-dialed local directory assistance call.  In November 2005, CBT increased the charge to $1.25, a 105% increase.  In the Matter of the Application of Cincinnati Bell Telephone Company LLC to Modify the General Exchange Tariff, PUCO No. 8, Preface and Section 27 Regarding Directory Assistance Service, Case No. 90-5013-TP-TRF, Application (November 14, 2005).  Less than 18 months later, CBT again increased the charge its residential customers pay for local directory assistance by 19.2%, to $1.49.  In the Matter of the Application of Cincinnati Bell Telephone Company LLC to Modify the General Exchange Tariff, PUCO No. 8, Sections 25, 27, and 35 to Revise Rates for Select Services, Case No. 90-5013-TP-TRF (April 30, 2007).
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