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MEMORANDUM IN SUPPORT

I. INTRODUCTION
Manchester filed its complaint (“Complaint”) in this proceeding on April 4, 2012, and Cleveland Thermal filed its answer (“Answer”) on April 16, 2012.  
In its Complaint, Manchester has asserted that, because its fuel charges increased in the past several years and because Cleveland Thermal failed to provide monthly fuel cost information to the Commission, certain fuel charges billed to Manchester by Cleveland Thermal were unlawful and that, because Cleveland Thermal billed each of its buildings separately for service, Cleveland Thermal breached the service contract between it and Manchester.
  Manchester has not alleged that Cleveland Thermal has failed to calculate and bill its fuel charges in compliance with the provisions of its tariff and special contract (as amended) approved by the Commission.  In the face of known facts already found by the Commission and as demonstrated by documents provided to it in Cleveland Thermal’s Answer and further attached hereto, unsupported allegations that certain filing requirements have not been met and billing arrangements have not been followed do not constitute reasonable grounds for a complaint against Cleveland Thermal.

II. ARGUMENT

A. Manchester’s Complaint does not state reasonable grounds for complaint as required by Section 4905.26, Revised Code.

1. Cleveland Thermal’s fuel adjustment rider (“FAR”) charges billed to Manchester were approved by the Commission, and Cleveland Thermal submitted its fuel information to the Commission monthly as required by tariff and special arrangement.

Before a complaint filed pursuant to Section 4905.26, Revised Code, may be set for hearing, the Commission must first find that reasonable grounds have been stated for complaint.
  If the alleged facts, even if true, do not set forth a cognizable claim, the complaint must be dismissed.
  In this case, Manchester complains that Cleveland Thermal’s fuel charges are unreasonable, unlawful, and unjust.  


Manchester states that the FAR charges “…leveled against Manchester Realty by Cleveland Thermal have increased dramatically over the past several years, thus forcing Manchester Realty to incur significant additional expenses…” and that “…the dramatic increase in FAR charges is unreasonable and reflects a lack of reasonableness and due diligence on the part of Cleveland Thermal in the procurement of its fuel for steam production.”
  Manchester also claims that “…through April of 2011, … Cleveland Thermal has been in violation of a directive issued by the Commission … by failing to submit records to the Commission on its fuel costs and procurement activities”  and that because of “this failure … the FAR charges should be held unlawful and contrary to the Orders issued to Cleveland Thermal.”
  Manchester does not claim that Cleveland Thermal failed to calculate the FAR charges consistent with the requirements of either the special contract (and amendment) pursuant to which Manchester received service prior to July 2011 or the tariff pursuant to which Manchester received service subsequent to July 2011.
   

It is well-established Commission precedent that a complaint alleging that approved rates should not be charged fails to set forth reasonable grounds required under Section 4905.26, Revised Code, and must be dismissed.
  In this case, Cleveland Thermal’s FAR rates billed to Manchester over the last several years were established by an approved special arrangement (and amendment) until July 2011 and by Cleveland Thermal’s approved tariff since then.  Manchester has not claimed that Cleveland Thermal has charged it the wrong FAR rates; it argues simply that it should not be charged the approved rates and, therefore, concludes that the rates it is being charged are unreasonable, unjust, and unlawful.  The facts in the Seketa case are remarkably similar, and the Commission found:

…the Commission agrees with Dominion that the complaint should be dismissed with prejudice.  From the pleadings, it appears that Mr. Seketa has been billed the tariff rates for the service he receives from Dominion.  In fact, Mr. Seketa does not allege that Dominion charged him the wrong rate; rather, he argues that he should not be charged one of the components (the PIPP rider).  As a result, Mr. Seketa argues that the tariff rates are excessive, unjust, and unreasonable.

*                    *                     *

…There is no allegation that Dominion charged Mr. Seketa something other than the approved rate.

*                    *                     *

…The Commission does not believe that the complaint sets forth reasonable grounds.  We have similarly dismissed other complaints that allege that approved rates should not be charged….  We believe this complaint, likewise, does not meet the reasonable grounds standard required in Section 4905.26, Revised Code, and should be dismissed with prejudice.

Additionally, contrary to Manchester’s claim that Cleveland Thermal violated a Commission order or the terms of its service contract during the time it was in effect, Cleveland Thermal has submitted its “weighted average cost of fuel
 burned for central steam service” as required by its former Tariff Sheet 16
 or Manchester’s amended service contract (as applicable at the time) to the Commission’s Staff every month through March 2011 and in Commission-established dockets starting April 2011.

The Commission has only recently considered these same claims and found that they failed to set forth reasonable grounds for complaint as required by Section 4905.26, Revised Code.
  In the K&D complaint, K&D made the same allegations that Cleveland Thermal’s FAR charges between 2007 and 2010 were unreasonable and that Cleveland Thermal had failed to file its fuel information with the Commission monthly as required by tariff and service contract.  In its Entry dismissing K&D’s complaint, the Commission said:

… it is well-established that complaints alleging solely that Commission-approved rates should not be charged or solely questioning the reasonableness of Commission-approved rates do not constitute reasonable grounds for complaint. Pavicic v. The East Ohio Gas Company d/b/a Dominion East Ohio, Case No. 11-2700-GA-CSS, Entry (July 15, 2011); Gannis v. The Cleveland Electric Illuminating Company Case No. 94-154-EL-CSS, Entry (May 14, 1994); Hughes v. The Cleveland Electric Illuminating Company, Case No. 94-969-EL-CSS, Entry (September 1, 1994); Avery Dennison Company v. The East Ohio Gas Company d/b/a Dominion East Ohio, Case No. 00-989-GA-CSS, Entry (December 14, 2000); Seketa v. The East Ohio Gas Company d/b/a Dominion East Ohio, Case No. 06-549-GA-CSS, Entry (August 9, 2006).  The Commission finds that K&D's sole basis for complaint in this proceeding is its claim that Cleveland Thermal's past rates, which were approved by the Commission as set forth above, were unreasonable and should not have been charged to K&D.  Based on the well-established Commission precedents, as well as the undisputed facts of this case, the Commission finds that K&D has failed to set forth reasonable grounds for complaint as required by Section 4905.26, Revised Code.

Further, the Commission notes that the FAR charges were periodically filed with Commission Staff for review as provided for by the Tariff.  The scope of Staff's review was not within the control of Cleveland Thermal, and, to the extent that K&D claims that Staff's review was insufficient or inadequate, such claim does not constitute reasonable grounds for complaint against Cleveland Thermal.  Therefore, Cleveland Thermal's motion to dismiss is granted, and the complaint is dismissed.
 

In sum, the Commission has recently considered the key allegations in Manchester’s complaint and found that they failed to constitute reasonable grounds for complaint.  This complaint should be summarily dismissed.

2. Manchester’s usage was properly metered and its bills were properly rendered beginning July 2011 pursuant to Cleveland Thermal’s tariff.


Manchester claims that (as a tactic in its relationship with Manchester Realty), Cleveland Thermal breached its special contract “…by changing the way that steam is metered to the two office buildings for billing purposes.”
  Manchester asserts that, beginning the winter of 2011-2012, Cleveland Thermal ceased combining the usage of Manchester’s two buildings for billing purposes and began billing them for usage separately, denying Manchester the opportunity to benefit from the lower rates applicable to higher usage blocks.  Manchester claims that this “…conduct by Cleveland Thermal was unreasonable, unjustified, executed in bad faith, and contrary to the agreement between the parties.”


The facts are that, when Manchester terminated its special arrangement, it reverted to tariff service, and Cleveland Thermal’s then applicable tariff prohibited the combination of meter readings for billing purposes.  In fact, as of July 2011, when Cleveland Thermal began serving Manchester under its tariff, there was no special contract in effect between it and Manchester.  By letter dated May 17, 2010, Manchester provided Cleveland Thermal a twelve-month notice (attached to Cleveland Thermal’s Answer and further hereto as Exhibit 1) that it was cancelling its steam service contract in existence at that time.
  Accordingly, Manchester was transferred to Tariff service beginning July 1, 2011, at which time Cleveland Thermal began billing each building separately, consistent with the terms of its applicable Tariff Sheet No. 8, Paragraph 5(d) (attached hereto as Exhibit 3), which prohibits the aggregation of service connections for billing services.


The attached documents are clearly dispositive of the question of whether Cleveland Thermal was in breach of a special arrangement between it and Manchester.  Cleveland Thermal in fact complied with the provisions of the contract by honoring the termination notice provided to it by Manchester.
  This claim must be rejected as false and, therefore, insufficient to constitute reasonable grounds for complaint.

3. Cleveland Thermal’s disconnection of Manchester’s steam service was made consistent with the requirements of Cleveland Thermal’s tariff.  

Finally, Manchester claims that Cleveland Thermal’s disconnection of its steam service was “… unlawful and unreasonable.”
  To the contrary, Cleveland Thermal (at its own risk) gave Manchester a generous opportunity to discharge its significant bill arrearage and, only after Manchester failed to perform on an agreed-upon settlement that would have resolved the payment issue and avoided disconnection of service, Cleveland Thermal had no other recourse.  But for Manchester’s failure to pay its bills, no disconnection would have occurred.  

Cleveland Thermal provided notice of disconnection to Manchester by letter dated February 14, 2012 (attached to Cleveland Thermal’s Answer and further hereto as Exhibit 4) for overdue bill arrearages in the amount of $79,957 as provided for in Cleveland Thermal’s Tariff, Sheet Nos. 6 and 7, Paragraph 3, Reasons for Disconnecting Service (attached hereto as Exhibit 5).  Cleveland Thermal agreed to delay the noticed disconnection date of February 20, 2012, to permit discussion with Manchester.  After several weeks, during which Manchester ultimately failed to perform on an agreed-upon settlement on March 20, 2012, Cleveland Thermal scheduled disconnection of steam service to Manchester which, in the normal course of events, would have occurred late that week.  Cleveland Thermal further delayed disconnection of service to Manchester until Monday, March 26, 2012, to avoid disconnection on a Friday in an effort to maximize Manchester’s opportunity to achieve elimination of its arrearage and achieve reconnection of its service.  As a matter of policy, Cleveland Thermal does not disconnect service on Fridays.

It should be noted that the tariff does not require any notice, yet Cleveland Thermal’s February 14 notice of disconnection to be carried out on February 20 provided six (6) days’ notice for a substantial arrearage of $79,957 that was more than 60 days overdue.  It should also be noted that Cleveland Thermal delayed disconnection for thirty-five (35) additional days after February 20 until March 26, 2012 in order to permit Manchester the opportunity to cure its arrearage and avoid disconnection.  In the end, Manchester failed to follow through on an agreement that would have done just that.  In short, there was nothing unreasonable or unlawful about Cleveland Thermal’s disconnection of service to Manchester.  Cleveland Thermal was, as shown by the language of the applicable tariff, more than generous to Manchester, all of which cost Cleveland Thermal an additional $48,104,
 and all of which remains unpaid to date.

The Commission should find that Cleveland Thermal’s disconnection of Manchester’s steam service was made consistent with the provisions of its tariff, and that Manchester’s claim otherwise is insufficient to constitute reasonable grounds for complaint. 

III. CONCLUSION 
Cleveland Thermal has complied with all applicable Ohio laws, Commission rules and regulations, its Tariff, and the terms and conditions of its special contract (when applicable) with Manchester.  Most significantly, Cleveland Thermal has calculated and billed its charges to Manchester in compliance with its Tariff or Manchester’s Standard Steam Service Agreement, whichever was applicable at the time.
Apart from its unsubstantiated and erroneous claims that Cleveland Thermal has not submitted its fuel charge information to Commission Staff on a monthly basis as required by its Tariff, and that its special agreement remains in effect, Manchester has failed to make any legitimate claim that Cleveland Thermal has violated any law, rule, tariff or contract requirements to support its Complaint.

It is significant that Manchester initiated this Complaint only after Cleveland Thermal disconnected Manchester’s service for its failure to pay its bills.  At the time of the notice of disconnection, Manchester was in arrears in the amount of $79,957.  In fact, Manchester has been a chronic late payer.  During the time that Cleveland Thermal provided steam service beginning January 2003, Manchester was current on its bill payments only 28 of 135 months, or a mere 20.7% of the time.
  As a result of Cleveland Thermal’s willingness to delay disconnection to provide Manchester the opportunity to cure the default, and in spite of an agreement to that end on which Manchester failed to perform, Manchester’s unpaid bill amount grew to $128,061, as of April 16, 2012, none of which has been paid to date.  During the years that Cleveland Thermal has provided steam service to Manchester, it has been extremely lenient and generous, often at its own risk, to assist Manchester in maintaining continuity of service.  By its historical and current payment practices and by this Complaint, Manchester has demonstrated how little it respects reasonable business practices.  Amazingly, Manchester complains about the tactics Cleveland Thermal has deployed in its relationship with Manchester;
 rather than pursuing this complaint with patently insufficient grounds, Manchester would be better served by deploying a tactic of its own --  the tactic of paying its bills.
Wherefore, Cleveland Thermal respectfully requests that the Commission dismiss this Complaint, with prejudice.
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� See, e.g., Lucas Cty. Comm’nrs v. Pub. Util. Comm 'n (1997), 80 Ohio St.3d 344, 347, 686 N.E.2d 501.





� Complaint at 2.  In fact, Cleveland Thermal’s FAR charges have been decreasing since 2008.  Also, it should be noted that Cleveland Thermal is a distribution system which neither procures fuel nor produces steam.  Fuel is procured by Cleveland Thermal’s parent, Cleveland Thermal, LLC, which is then used by Cleveland Thermal Generation, LLC to produce steam which is sold to Cleveland Thermal for distribution to end-use customers.
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� Manchester’s steam service contract was approved by the Commission in Case No. 07-732-HT-AEC.  Cleveland Thermal’s tariff was approved by the Commission in Case No. 90-1386-HT-SLF and again in Case No. 04-1179-HT-UNC.





� See, e.g., Gannis v. The Cleveland Electric Illuminating Co., Case No. 94-154-EL-CSS (May 11, 1994 Entry); Hughes v. The Cleveland Electric Illuminating Company, Case No. 94-969-EL-CSS (September 1, 1994 Entry); Seketa v. The East Ohio Gas Co., PUCO Case No. 06-549-GA-CSS (August 9, 2006 Entry) (“Seketa”); and In the Matter of the Complaints of Young, et al. v. The Ohio American Water Co., PUCO Case Nos. 05-1170-WW-CSS, 05-1181-WW-CSS, 05-1183-WW-CSS, 05-1187-WW-CSS, 05-1188-WW-CSS, 05-1199-WW-CSS, 05-1251-WW-CSS, 05-1263-WW-CSS, 05-1317-WW-CSS, 05-1335-WW-CSS, 05-1349-WW-CSS (November 1, 2006 Entry).





� Sekata at 2-3.





� Cleveland Thermal’s current tariff, P.U.C.O. No 2, was approved in Case No. 12-1451-HT-ATA and became effective on May 24, 2012.





� Neither Cleveland Thermal nor any of its predecessors were ever ordered by the Commission to provide any monthly filings related to fuel procurement processes.





� See In the Matter of the Complaint of The K&D Group, Inc. and Reserve Apartments, LTD, Complainants, v. Cleveland Thermal Steam Distribution, LLC, Respondent, Case No, 11-898-HT-CSS, Entry (May 30, 2012).





� Id. at 7.





� Complaint at 4.





� Id. 





� Cleveland Thermal initially believed this notice to be inadequate, but upon review of the terms of the 2007 Addendum to Standard Service Agreement (attached to Cleveland Thermal’s Answer and further hereto as Exhibit 2) between Manchester and itself, realized that the twelve month notice at Manchester’s sole discretion was valid.  Accordingly, Manchester was transferred to Tariff service in July 2011. 





� It is Manchester who, as discussed below, has failed to adhere to the timely payment provisions of the special contract and has, as of the date of this writing, failed to discharge its significant outstanding bill balance.





� Complaint at 2. 


� As of April 16, 2012, the date of Cleveland Thermal’s Answer in this docket.





� Cleveland Thermal Chilled Water Distribution, LLC, provided chilled water service to Manchester from January 2003 to November 2005.  During that time, Manchester was current on its bill payments only one month of thirty-five months, or 2.86% of the time.





� Complaint at 4.
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