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INTRODUCTION

On July 12, 2013, the Consumer Groups
 filed Comments on proposed changes to the credit and disconnection rules of the Public Utilities Commission of Ohio (“PUCO”).  These rules offer, among other things, assistance to low-income Ohioans for paying their energy bills.  The proposed rule changes relate to the Percentage of Income Payment Plan Plus (“PIPP Plus”) programs of the PUCO and the Ohio Development Services Administration (“ODSA”).
  With the protection of consumers as the focal point of our Comments, the Consumer Groups recommended that some of the proposed changes should be adopted, but that other proposed changes should be rejected.
All the large gas and electric utilities serving Ohio customers also filed comments.  Among them were: the Dayton Power and Light Company (“DP&L”); Ohio Power Company; Ohio Edison Company, The Toledo Edison Company and The Cleveland Electric Illuminating Company (collectively, “FirstEnergy”); Vectren Energy Delivery of Ohio, Inc. (“VEDO”); Duke Energy Ohio, Inc. (“Duke”); and Columbia Gas of Ohio, Inc. and The East Ohio Gas Company d/b/a Dominion East Ohio (collectively “Columbia/DEO”).  
The Consumer Groups file Reply Comments addressing some of the issues the utilities raised in their comments.
  Like our Comments, these Reply Comments are organized as required by the June 11, 2013 Entry in this proceeding.
  Section I will reply to comments regarding the PIPP Plus rules of the PUCO and ODSA.  First will be rules that are common to both the PUCO and ODSA, followed by PUCO-only rules and then ODSA-only rules.  Section II will reply to comments addressing the non-PIPP Plus rules in Ohio Administrative Code Chapter 17, and Section III will reply to comments regarding the non-PIPP Plus rules in Ohio Administrative Code Chapter 18.
  In each section, the rules will be addressed in order, by rule number.  Section IV will reply to comments addressing the energy conservation questions posed by the PUCO Staff in Attachment E to the June 11 Entry.
REPLY COMMENTS
I.
PIPP Plus Rules – Ohio Adm. Code Chapters 4901:1-18 and 122:5-3

A.
Ohio Adm. Code 4901:1-18-13(C)(2) and Ohio Adm. Code 122:5-3-04(A)(3)

In our Comments, the Consumer Groups supported the proposed rule and suggested some amending language.
  In our opinion, the proposed draft indicated a lack of understanding of utility allowances.  It is clear from the numerous comments of both the electric and gas companies that their collective lack of understanding runs even deeper.
  This is hardly surprising, since providing gas and electric service does not require any knowledge of how the U.S. Department of Housing and Urban Development (“HUD”) runs its housing programs.

Upon reading the various comments, the Consumer Groups now recommend rejecting the proposed rule.  It appears such a transformation would be costly and likely difficult to achieve.  First, the utilities stated that they currently do not collect information on the source of payment (except HEAP payments).
  Anyone may pay on behalf of any customer and the utility will accept payment, as it should.  Consequently, it appears this proposed rule would require an expensive reprogramming of computers with few positive benefits.  Second, knowing the source of payment may still not eliminate the ambiguity of determining whether any particular payment is a utility allowance.

As the Consumer Groups understand this issue, the “problem” occurs only when a landlord of a HUD-subsidized property opts to pay the utility company directly, instead of providing that allowance to the tenant, who would then pay the utility.  Of course, in the latter situation, the tenant would pay only what is owed the utility, retaining any amount where the utility allowance exceeds the PIPP Plus amount due (which should be almost always).  In the experience of members of the Consumer Groups, the proposed rule addresses an exceptional situation.  Landlords – whether they are public housing authorities or private owners of HUD multifamily properties – overwhelmingly give the money for the utility allowance directly to the tenant, who then uses it to pay the utility.  Under HUD rules, a landlord is permitted to take the money set aside for the tenant’s utility allowance and pay the utility directly on behalf of the tenant.  Again, the experiences of the Consumer Groups inform us that such an option is used by very few federally subsidized landlords.

Under the proposed rule, utilities would have to know not just that the payment is coming from someone other than the tenant, but that the third-party payer is the tenant’s landlord and that the landlord either manages a HUD-subsidized property or is a public housing authority.  Isolating those payers may well be unmanageable.

Given the apparent expense of reprogramming computers, the difficulty of ascertaining which third-party utility payments come from landlords who have HUD utility allowances, and the few customer accounts that would be affected, the proposed rule has little benefit.  The Consumer Groups join thus the various utility commenters in recommending rejection of the PUCO Staff’s proposed amendment to the rule.  
B.
Ohio Adm. Code 4901:1-18-15 and Ohio Adm. Code 122:5-3-04(B)(5)(c)

The Consumer Groups support the creation in Ohio Adm. Code 4901:1-18-15(G) of a Post-PIPP Plus payment plan that allows former natural gas PIPP Plus customers to bring their old accounts current through a combination of arrearage payments and arrearage reductions conditioned on timely payments.  Like the existing electric Post-PIPP Plus rule in Ohio Adm. Code 122:5-3-04(B)(5)(c), the structure of such a payment plan should enable those customers who no longer have active accounts to pay off outstanding balances as successfully as possible. 
The proposed rule specifies that the “monthly payment” toward the arrearage balance “shall be no more than the total accumulated arrearage divided by sixty.”  Columbia/DEO commented that this does not seem to make the customer “fairly” responsible for consumption and that the customers covered under Section (G) should be put on a one-twelfth payment plan. COH/DEO recommends the Post-PIPP Plus payment amount “be no more than the customer’s former PIPP payment” amount.
 

 The Consumer Groups strongly disagree with Columbia/DEO’s position because it would cause great hardship to low-income Post-PIPP Plus customers.  Unlike Graduate PIPP Plus customers, these Post-PIPP Plus customers have not had a suddenly higher income.  They can be expected to have the same level of income they had while on PIPP Plus.  Because of relocation, they could also be making monthly utility payments in their new residence – to another service company or to a landlord.  Since these Post-PIPP Plus customers are by definition customers with low incomes (per the income eligibility requirements in Ohio Adm. Code 4901:1-18-12(B)), their ability to make both a current payment and the former PIPP Plus arrearage payment simultaneously is limited. 
In its comments, Duke states that it is “unclear whether there is a regulatory distinction” for PIPP Plus customers who leave voluntarily and those who leave for other reasons.
  Duke’s position is misguided, however.  Whether a Post-PIPP Plus customer left the program voluntarily or involuntarily is irrelevant.  The proposed rule deals with a limited number of customers in three defined circumstances: customers who close their accounts due to (1) relocation beyond the utility’s service territory; (2) relocation to a residence where utility service is not in the customer’s name; or (3) relocation to a master-metered residence.  None of these circumstances require an investigation into whether the customer left voluntarily or involuntarily.  For the reason set forth in our earlier Comments, Consumer Groups support the proposed rule.
C.
Ohio Adm. Code 4901:1-18-04(C) 
There appears to be some agreement in the comments submitted by various groups that the new rule in Ohio Adm. Code 4901:1-18-04(C), regarding the transfer of delinquent balances, is confusing and appears to be overly restrictive concerning PIPP Plus accounts.  As noted by VEDO, the rule as proposed may have unintended negative consequences for PIPP Plus customers.
  If a PIPP Plus arrearage is not transferred when a customer moves, the incentive credits could be reduced or eliminated.  Worse yet, the balance could be put into collection rather than placed into the arrearage forgiveness process. 

If these negative consequences are in fact intended by the new rule, the Consumer Groups oppose the rule as being detrimental to low-income customers. 

VEDO also claims that customers have little reason to participate in the Post-PIPP Plus program if the PIPP Plus balances cannot be transferred.  If this is true, it further supports the position of the Consumer Groups that the intent of the proposed rule needs to be clarified.  It should permit the transfer of PIPP Plus balances.  The customer can then obtain the credits intended to help the customer pay the accounts. 

The Consumer Groups recommend that the PUCO clarify the intent of the proposed rule and remove all restrictions that could limit the transfer of PIPP Plus account balances.
D.
Ohio Adm. Code 4901:1-18-13(D)

This provision deals with the treatment of overpayments by participants in PIPP Plus or Graduate PIPP Plus.  The proposed rule is difficult to understand, but appears to require that overpayments be credited against future PIPP Plus or Graduate PIPP Plus payments, but only if any credit remains after paying defaulted payments.  

In their respective comments, VEDO and Columbia/DEO allege that the necessary reprogramming of billing systems will carry significant costs.
  In addition, VEDO comments that prepayment of PIPP installments will not trigger arrearage forgiveness for the month the credit is applied.
  Columbia/DEO contend that that a partial prepayment makes the programming even more complex.
  
The Consumer Groups believe that prepayment should be encouraged, and certainly not penalized.  We are aware of at least one case where an excess fuel fund payment was obligated to a customer account, effectively prepaying the PIPP Plus installment.  FirstEnergy’s billing system maintained the overpayment as a bill credit, but because a monthly payment was not received while the bill credit was being applied, the customer did not receive an arrearage credit.  The situation was very important to the customer who was dutifully making her payments and felt that she should not lose the arrearage credit because of the overpayment which, in this case, she had not consciously made.

The rule should encourage customers to prepay to the extent they are capable.  Low-income households have incomes that can vary significantly from month-to-month.  The rule should be clarified to encourage customers to prepay to prevent defaults and to reward the prepayment with the appropriate arrearage crediting.  
E.
Ohio Adm. Code 4901:1-18-14(B) 

The PUCO Staff’s proposed revisions to this rule clarify the treatment of credit balances.  Proposed 14(B) eliminates incentive credits when there is a credit balance on the total bill.  But the term “incentive credit” is not defined.  It should be. The provision needs to be clarified.  
Also, the provision that requires a natural gas utility to remove a customer from PIPP plus if the customer has a credit refunded does not make sense.  As noted above, it is possible for a customer to wind up with a credit balance for a variety of reasons, some of which are unrelated to the customer’s eligibility for PIPP Plus or the customer’s need for the PIPP Plus option.  Customers requesting a refund should be directed to a local agency to have their current status reviewed so a determination can be made of the best option for that customer.  

Columbia/DEO offer a good recommendation for what should occur during the review.  The customer should be placed on the lower of a budget bill payment or a PIPP Plus payment for the upcoming year at the time of enrollment or reverification.  This is consistent with current practices and need not be embedded in the rules.  The rule should be modified to reflect that customers are not automatically removed from PIPP Plus as the result of a credit balance.  Customers should be directed to the appropriate agencies to determine what the best option is for the household.
F.
Ohio Adm. Code 4901:1-18-17(C)

The Consumer Groups agree with Duke’s assessment that proposed 1-18-17(C) is problematic.  We also agree with Columbia/DEO’s statement that words appear to be missing from the proposed language to 4901:1-18-17(C) and that its reference to 4901:1-18-11 is confusing.
  Not only is proposed Section 1-18-17(C) likely to create “timeframe and data retention” issues,
 its language is overly punitive and exceeds what a true definition of “restitution” means.   

Thus, the Consumer Groups reiterate their request that the proposed language in Rule 17(C) be rewritten to comport with its electric counterpart in Ohio Adm. Code 122:5-3-02(I) and its current modified proposal.  This is in line with Columbia and DEO’s suggestion that the relevant sentence in section (C) be rewritten as follows: 

The customer shall be required to pay the difference between the income-based payments made and the actual bill amounts and to pay any arrearage credits accrued for timely payments during the period the customer was fraudulently enrolled in PIPP Plus and/or graduate PIPP Plus.

The proposed language requiring excessive repayment of the PIPP Plus payment and the bill amount and the arrearage credits should be eliminated and/or rewritten. 
G.
Ohio Adm. Code 4901:1-18-01(P)

The PUCO Staff is proposing to make this rule consistent with the current ODSA Rule 122:5-3-01, which states, “‘On-time payment’ means, for purposes of these rules and arrearage crediting, a PIPP Plus installment received by the electric distribution utility prior to the date that the next bill for electric service is issued.”  VEDO opposes the PUCO Staff’s proposed definition of “on-time payment.”
  
Notably, none of the other natural gas or electric utilities specifically opposed this alignment of the natural gas PIPP Plus definition with the existing electric PIPP Plus definition, although Duke – a combined natural gas and electric utility – noted that it “will necessarily require a new waiver to continue compliance with one of the [two] Agencies.”
  The other natural gas and electric distribution utilities apparently do not view the proposed ODSA and the PUCO Staff rule definitions of “on-time payment” as being unduly burdensome or costly or otherwise problematic.

VEDO contends that the phrase “prior to the date the next bill is issued” is vague and may cause confusion in situations of cancels/rebills or short billing cycles.
  VEDO provides no support for this claim.  To the contrary, the PUCO Staff, in its PIPP Plus Program Review, filed in this proceeding on February 8, 2013, strongly undermines that assertion.  Specifically, the Staff reported:

During the first six months of PIPP Plus, 71 percent of the active electric PIPP Plus customers and 65 percent of the active natural gas PIPP Plus customers were making consistent monthly payments.  By the end of the first year of the program, 75 percent of the electric and 67 percent of the natural gas PIPP Plus customers were making installment payments each month.  The percentage of customers making consistent monthly payments has continued to increase in the second year of PIPP Plus.  In 2012, an average of 79 percent of electric PIPP Plus customers and 68 percent of the natural gas PIPP Plus customers paid their monthly installments.

Moreover, these statistics show that a greater percentage of customers are making payments each month when compared to payments made prior to the implementation of PIPP Plus.  The Staff attributes this change to the payment requirements of the revised PIPP Plus program, a consistent year-round percentage of income payment, and rewards to customers (arrearage credits) for making payments by the due date.
  
For the electric PIPP Plus program, the revised PIPP Plus program payment requirements included both the new definition of “on-time payment” and, significantly, a higher percentage of income payment (6% versus either 3% or 5% of gross income)
 than under the earlier electric PIPP program.  The latter change, by itself, would more likely have hindered PIPP Plus customers’ ability to make consistent monthly payments (especially during the winter months).  But ODSA’s more customer-friendly definition of “on-time payment” probably contributed to the electric PIPP Plus customers’ improved payment performance.

VEDO cites to page 11 of the Staff’s Review as supporting its position.
  There, the Staff shows that 72 percent of active natural gas and 71 percent of active electric PIPP Plus customers “who paid their installments” received incentive credits during 2011.  The Staff Review also shows that 75 percent of the natural gas PIPP Plus customers “who timely paid their bill” during the first eleven months of 2012 received incentive credits, compared to 68 percent of the active electric PIPP Plus customers who paid monthly.

It is difficult to reconcile the Staff data, showing that electric PIPP Plus customers have been more consistent in making their monthly payments than natural gas PIPP Plus customers, with the data relied upon by VEDO.  However, for both sets of data, there are relatively small differences in the payment patterns of electric and natural gas PIPP Plus customers.  As noted, the payment behavior of electric PIPP Plus customers has dramatically improved since the adoption of the ODSA PIPP Plus rules, including the more liberal definition of on-time payments.  

Furthermore, when comparing the payment behavior of electric and natural gas PIPP Plus customers, it is important to remember that the percentage of income payment for electric customers has increased while the percentage of income payment for natural gas customers (in the typical natural gas primary heating/secondary electric heating scenario) has dramatically decreased.  One would expect that a significant decrease in the natural gas percentage of income payment would engender more on-time payments by natural gas PIPP Plus customers, with the increased percentage of income payment for electric customers having the opposite effect.  Instead, there were significant increases in on-time payments for both the electric and natural gas PIPP Plus programs. The implementation of PIPP Plus – even with some inconsistency in the rules adopted by the PUCO and ODSA – has dramatically improved the payment performance of both electric and natural gas PIPP customers. 

ODSA’s definition of “on-time payment” also better accommodates the real-life circumstances of many low-income PIPP Plus households.  Low-income customers are more likely to have temporary or part-time jobs with sometimes sporadic or variable wages.  In addition, the timing of public assistance payments, if any, does not correspond to the scheduled utility due dates and are not within the control of the public assistance recipient.  Unfortunately, low-income families often have to make hard choices about which bills to pay first.
  For all of these reasons, the Consumer Groups strongly urge the adoption of the PUCO Staff’s proposed definition of “on-time payment” in Rule 4901:1-18-01(P) and support the existing (and proposed) ODSA definition in Rule 122:5-3-01.

H.
Ohio Adm. Code 122:5-3-04(A)(2)

This ODSA proposed rule eliminates the temporary waiver of the PIPP Plus minimum monthly payment for zero-income customers.  In its initial comments, Duke requested “clarification as to whether or not the utility should reject the record if it comes with a zero installment.”
  Duke also observed that “[i]f this is the intended result, this too will require [costly] system changes for Duke Energy Ohio.”

There would no longer be any zero installment cases if the ODSA-proposed rule is adopted.  All electric utilities would have to incur costs for system changes to implement this rule, but no one has presented any information or evidence regarding the magnitude or significance of those costs.  Furthermore, if any proposed rules can be blocked because certain utilities may incur (minimal) costs, then it may be impossible to align most of the conflicting PUCO and ODSA PIPP Plus rules because either the electric companies or the natural gas companies that have been operating under the old rule would likely incur some costs in order to comply with a new rule. 

More importantly, the elimination of the temporary PIPP Plus waiver would harm extremely poor low-income consumers and jeopardize their access to essential electric service under the PIPP Plus program.  As discussed in detail in the Consumer Groups’ Comments, there has been a huge increase in the number of low-income U.S. households falling into the category of “extreme poverty” over the last decade.
  Under the most stringent definition of “extreme poverty,” a household living on two dollars or less per day per person is living in extreme poverty.
  Among those living in extreme poverty are zero-income customers who are struggling for economic survival during (usually) temporary periods of severe economic distress.

The number of zero-income households is no doubt very small, and relatively few PIPP Plus customers need to rely on the existing temporary waiver of the $10 minimum PIPP Plus monthly payment.  Even if only a very small number of PIPP Plus customers use the temporary waiver, that does not justify eliminating this critical lifeline for severely distressed consumers.  The temporary nature of the waiver reflects a recognition of the volatility of low-income households’ economic circumstances, the significant time lag in securing public benefits (other than emergency Food Stamps), the need for low-income households to prioritize their debt payments and focus on their expenses for basic necessities, and the possibility of eventually obtaining assistance from friends or relatives.

Because of the temporary duration and the low number of customers who may need to make a zero PIPP Plus installment payment, the existing temporary waiver does not impose significant costs on utilities, customers or the Universal Service Fund.  Under any cost-benefit analysis – and as a matter of fairness and human decency – it is a small price to pay for enabling the most destitute households in Ohio to maintain essential utility service during periods of particularly severe financial distress.  Therefore, the Consumer Groups strongly recommend that the ODSA retain its temporary waiver provision for zero-income PIPP Plus customers and that the PUCO align its corresponding rule – Lifeline – with the current ODSA rule.
II.
Ohio Adm. Code Chapter 4901:1-17
A.
Ohio Adm. Code 4901:1-17-02(D)

FirstEnergy commented that the requirement to provide written credit procedures to applicants for new service is administratively burdensome and will confuse customers.
  FirstEnergy claims that the written credit procedures use banking and accounting terminology that are not known to, or understandable by, the general public.
  FirstEnergy recommends that the written summary of credit procedures be provided to new electric customers in the Customer Rights and Responsibilities document pursuant to Ohio Adm. Code 4901:1-10-12.
  DP&L opposed providing applicants and customers with a written summary of the credit procedures.
  

The Customer Rights and Responsibilities document that FirstEnergy referred to is provided to new customers upon initiation of service and to existing customers upon request.
  The PUCO has established explicit requirements concerning statements that must be included in this document.  Ohio Adm. Code 4901:1-10-12 does not require that written summaries of credit procedures be provided to applicants or new customers.  Typically, applicants for new service may be more inclined to request a summary of the written credit procedures than new customers who have already demonstrated creditworthiness.  

Contrary to DP&L’s opposition to providing customers with a written summary of the credit procedures, the Consumer Groups support customers being informed about all options that are available to demonstrate creditworthiness.  For many customers, the written credit summary may be the most effective manner to communicate this important information.  The Consumer Groups support the utilities making summaries of credit procedures available to applicants and customers upon request as required by Ohio Adm. Code 4901:1-17-02(D).  The Consumer Groups recommended language for this rule in our Comments, which should clarify the readability of the credit procedures provided to consumers.
  The Consumer Groups urge the PUCO to adopt the language proposed in our Comments.
B.
Ohio Adm. Code 4901:1-17-03(A)

Ohio Adm. Code 4901:1-17-03(A) outlines a series of options that are available to customers to demonstrate financial responsibility when they apply for new service.  The current rules enable customers to demonstrate financial responsibility through one or more of the following means: by being a freeholder of property
; through a credit check
; by having been a customer of a similar type of service in the previous twenty-four months
; by using a guarantor
; or by paying a cash deposit.
  
In its comments, DP&L opposed customers being able to demonstrate financial responsibility by being the owner of the property where the service is to be provided.
  DP&L would allow customers to be able to demonstrate financial responsibility only through a credit check or by having been a customer of the same class of service within the previous twenty-four month period with no more than two past due bills.
  On the other hand, FirstEnergy opposed customers being able to demonstrate financial responsibility by having the same or similar type of utility service in the previous twenty-four months.
   

The Consumer Groups are opposed to any reduction in the number of options that are available for consumers to demonstrate financial responsibility.  DP&L’s recommendation to eliminate property ownership as a means to demonstrate financial responsibility is contradictory to state law.  R.C. 4933.17(A) prohibits gas and electric utilities from collecting deposits from customers who are financially responsible freeholders of property and are able to secure the payment for a 60-day supply of gas or electricity.  The PUCO should reject the DP&L and FirstEnergy proposals that limit the options available for residential consumers to demonstrate financial responsibility.

C.
Ohio Adm. Code 4901:1-17-05(A)

DP&L recommended that if customers are required to provide a cash deposit to demonstrate financial responsibility, the amount of the cash deposit should be the equivalent of two months of service.
  DP&L claims that the current requirement of one-twelfth of the estimated charge for regulated services for the ensuing twelve months plus thirty percent is insufficient.
  DP&L, however, provided no information to support this claim.  
Regardless, Ohio law limits the amount of a deposit to an amount not exceeding the monthly average of the annual consumption by the customer plus thirty percent.
  The PUCO, as a creature of statute, cannot set a deposit amount that greater than the maximum amount required by law.  The PUCO should reject DP&L’s recommendation to increase the amount of deposits.

D.
Ohio Adm. Code 4901:1-17-05(B)(4)


DP&L proposed amending this rule to reduce the three percent interest rate that utilities must pay on deposits.  DP&L claims that the rate “is much too high given the interest rate environment today.”
  DP&L states that the interest rate “should best reflect the opportunity cost to the consumer, for example average national savings account rate.”
  DP&L recommends adjusting the rate annually.  DP&L’s proposal, however, is contrary to Ohio law.

R.C. 4933.17(B) requires that if a deposit is collected by a gas or electric utility, the interest rate paid on the deposit shall be no less than three percent per annum provided that it remains on deposit for six consecutive months.  The PUCO, as a creature of statute, cannot set an interest rate that is less than the minimum rate required by law.  The PUCO should thus reject DP&L’s recommendation to reduce the amount of interest it must pay on deposits.  But because the statute requires the rate to be “no less than three percent…,” the PUCO may increase the interest rate paid on deposits, and should consider doing so.
III.
Non-PIPP PLUS Provisions of Ohio Adm. Code Chapter 4901:1-18

A.
Ohio Adm. Code 4901:1-18-03(E)

In its comments, FirstEnergy proposes two new subsections to this rule governing disconnection of residential electric, gas or natural gas service.   The Consumer Groups oppose these recommendations. 

FirstEnergy’s proposed subsection (E)(4) would allow the electric company to terminate a customer’s service where “a customer is deceased and his or her next of kin, heir, trustee, or fiduciary fails to advise the company and/or fails to cancel service or transfer service to a new applicant.  The company must follow the procedure outlined in Rule 4901:1-10-20 related to fraudulent service to disconnect for this reason….”
  In its proposal for subsection (E)(5), FirstEnergy wants to allow termination of service in the situation where “a customer moves from a service address and fails to advise the company and/or fails to cancel service.  The company must follow the procedure outlined in Rule 4901:1-10-20 related to fraudulent service to disconnect for this reason.”

There are several problems with these proposals.  First, the proposal would apply penalties for fraudulent acts, even though the acts are not considered to be fraudulent acts as defined in the rules, so as to shorten the timeframe for disconnection.
  FirstEnergy would make every failure by a customer to inform the utility of moving or canceling as an act of fraud.  No definition of fraud in any dictionary would include the acts FirstEnergy recommends.  Essentially, FirstEnergy would have the PUCO eliminate any “intentional misrepresentation or concealment” from the definition and make every instance a customer forgot to call to disconnect an act of deceit. 
Second, the rules already have well-established procedures in place for disconnection when a bill goes unpaid (as would likely happen when one is deceased or when one has moved and no longer needs service from the same company).  Third, if a utility is concerned about surviving household members continuing to receive service, there should be no financial harm to the utility if the household members are current on their payments.  

FirstEnergy’s proposals would unfairly punish customers who inadvertently fail to update the name of the customer who is receiving service at a given location.  This is not the purpose of Rule 3(F).  The PUCO should reject FirstEnergy’s proposal.
B.
Ohio Adm. Code 4901:1-18-06(A)(1)

Ohio Adm. Code 4901:1-18-06(A)(1) prohibits disconnections after 12:30 p.m. on any day when the utility is not regularly performing reconnections.  The intent of the current rule is to provide customers time to pay the delinquent amount and still get services reconnected the same day.  DP&L recommended that the current limitation of 12:30 p.m. be removed and the utility should be permitted to disconnect service up to the time it stops reconnecting service on that day.
  
A major problem with DP&L’s proposal is that it may cause customers who are disconnected to be without service for a longer period of time than under the current rule.  For example, if the utility disconnected service at 5:30 p.m. on a Friday when reconnections were not performed on the weekend, the customer could have to wait until the following Monday before services would be reconnected.  Under the current rules, if the customer were disconnected prior to 12:30 p.m., there would be an opportunity for the customer to pay the delinquent bill and have services reconnected the same day.  The PUCO should reject DP&L’s proposal.
C.
Ohio Adm. Code 4901:1-18-06(C) 

The PUCO Staff proposed making the medical certification forms available on the Internet.  Although the forms are of no use to a consumer without the certification of a medical practitioner, FirstEnergy suggests that simply making it easier for those practitioners to obtain the forms would “increase the likelihood of abuse.”
  FirstEnergy provided no explanation regarding how publishing a universal form on the website – thus making it easier for medical personnel to use – would somehow create such abuse. 
FirstEnergy also argues that allowing utilities to “control” how the forms are distributed somehow prevents “abuse and confusion.”
  But again, FirstEnergy offers no explanation as to why maintaining the forms under the control of utilities – who already believe there is misuse of the forms
 – would prevent abuse and confusion.  The Cincinnati Children’s Hospital Medical Center primary care staff has complained to the Legal Aid Society of Southwest Ohio that Duke has recently made it more difficult for its patients to obtain certification forms, and patients have reported that Duke has denied their requests for forms, and instead required that the request comes from their doctors.

Ohio Power contends that the combination of medical certificates and the Winter Reconnect Order promotes “gaming” the rules by customers “to keep service on without paying for it.”
  Ohio Power recommends reducing the number of medical certificates available to customers in a year or allowing three medical certificates within 18 months instead of 12.
  Ohio Power, however, does not offer data on how widespread such “gaming” may be. 

With no evidence – anecdotal or otherwise – of how and how often the certification rule has been abused or “gamed,” the utilities appear to conflate “use” with “abuse.”  The rule is explicitly intended to protect energy customers who are doubly vulnerable – they lack a present ability to pay, and loss of utility service would be especially dangerous to their health.  The rule assigns to medical practitioners the responsibility for making the health determination, and the practitioners should not be required to find their way through a utility’s bureaucratic maze to obtain a form.

If the utilities have evidence that customers have been inappropriately certified, the utilities should present that information.  The Consumer Groups do not endorse or condone fraud, but see no evidence of fraud presented by the utilities.  The PUCO should reject proposals to maintain the status quo, which leaves the utilities in sole control of access to the medical certification process.  

Several utilities have also proposed restricting the availability of the actual medical certifications, and not just the forms.  Under the present rule a customer may use three 30-day medical certifications in 12 months.  As mentioned above, Ohio Power suggests reducing this to either two in 12 months or three in 18 months.  Duke would reduce it to two certifications in a year (oddly as a tradeoff for posting forms on the Internet).
  FirstEnergy would retain the three certifications in a year, but bar the customer from an additional certification until all arrearages accrued during any previous certification have been paid off.
  Columbia/DEO similarly suggest that the customer be required to “make any missed payment plan amounts required prior to regaining eligibility for a medical certificate being issued after the ‘two additional’ times in the twelve-month period.”

The utilities’ comments reflect an inappropriate concern with dollars over health and safety.  The medical certification rule is specifically authorized by statute, R.C. 4933.122(C), as an exception to a utility’s right to disconnect residential service.

In circumstances in which termination of service to a consumer would be especially dangerous to health, as determined by the public utilities commission, or make the operation of necessary medical or life-supporting equipment impossible or impractical, and such consumer establishes that the consumer is unable to pay for such service in accordance with the requirements of the utility’s billing except under an extended payment plan. Such procedures shall take into account the need to include reasonable provisions for elderly and handicapped consumers…. 

Severe health conditions seldom follow a calendar, and it should be no surprise that a ventilator patient or a family with a severely asthmatic child who is unable to pay the electric bill in January will still be in crisis in February or again in July or November.  The rule as now written permits an initial certification of 30 days either to be renewed or repeated twice in 12 months.  The rule does not excuse the customer from payment, but requires the customer to enter into a payment plan within the first 30 days.  In about one half of those cases, the customers have either chosen PIPP or have already been on PIPP, which has its own mechanisms for addressing default and arrearages. 

Data provided to the PUCO indicate that in 2012 all companies combined granted a total of 82,460 medical certifications – representing 1.2% of their 6,895,629 residential customers.
  The data do not tell us how many of those certifications represent a renewal, but an average of only one 30-day renewal per customer would suggest that this protection was granted to some 41,000 Ohio households – or about 0.6% of Ohio’s gas and electric customers.



What the utilities have not explained is how curtailing the availability of medical certifications (whether from three to two per year or three within 18 months) would meet either the statutory or the humane mandate to protect a medically vulnerable population – or what recourse that population would have in the absence of certification.

The present rule represents a compromise between the competing interests of protecting life and health of utility customers and protecting the financial interests of the utilities.  Like all compromises, the present configuration (three one-month certifications within 12 months) is imperfect.  Just as the utilities would prefer curtailment of medical certificates, the Consumer Groups would prefer (but have not proposed) expansion.  As now configured, the rule has enabled a modest number of Ohio households to avoid health or life threatening conditions, and the PUCO should reject proposals for curtailing that protection.

D.
Ohio Adm. Code 4901:1-18-06(D)(3)

On the whole, the utilities filing comments in this proceeding opposed this new rule.
  Some utilities simply want to continue to hold the tenant-customer responsible for the bill until the utility can read the meter, no matter how long the landlord denies access once the tenant moves, allowing landlords to avoid liability for payment.
  The PUCO Staff’s proposed new rule was intended to put a stop to these abusive or negligent practices, and the Consumer Groups reiterate their appreciation of the PUCO Staff’s proposal to handle these real world difficulties of tenants.

In addition, another overriding theme of the utility commenters was the ambiguity in the Staff’s draft.  The Consumer Groups also noted some ambiguity, and recommended language to resolve that ambiguity.
  The language recommended by the Consumer Groups should resolve this problem.  

E.
Ohio Adm. Code 4901:1-18-06(F)(3)

This new rule addresses arrangements known as “reversion agreements” between a landlord and a utility, where the tenant is a utility customer.  The agreements provide that service will not be disconnected when the tenant fails to pay utility bills or vacates the premises.  Instead, service remains on and the bill is transferred – reverts – to the landlord’s account.  Such agreements are increasingly common in public housing complexes.

The Consumer Groups agree with DP&L’s comment that a new tenant should be liable for service only after establishing an account with the utility.
  Columbia/DEO and FirstEnergy suggest that the rule improperly requires the utility to be conversant with the terms of the lease between landlord and tenant.
  However, while the reversion agreement should be consistent with the lease, it is between the landlord and the utility.  

Because Rule (F)(3) addresses a relationship that affects many low-income tenants, the Consumer Groups do not agree with Columbia/DEO and FirstEnergy that it should be abandoned entirely.
  The Consumer Groups proposed some changes in our Comments that provide a greater likelihood of the utility knowing specifically when to switch the name and liability on the account from the landlord to the tenant.
  The PUCO should adopt the Consumer Groups’ recommendations.
F.
Ohio Adm. Code 4901:1-18-07(A) 

This rule currently allows that a customer’s service may be reconnected upon “payment of the delinquent amount as stated on the disconnection notice” and the reconnection charge.  In its comments, DP&L complained that the current rule causes the utility to reconnect service with a past due balance still left owing.
  The customer is then immediately noticed for disconnection again.  DP&L argues that the current rule creates customer confusion and increases collection costs for the utility.
  
DP&L has proposed a change to this rule to require customers to pay the “past due balance” and the reconnection charge before service may be reconnected.
  FirstEnergy proposes a similar change so that instead of simply paying the delinquent amount as stated on the disconnection notice, the disconnected customer must also pay “any amounts for which service was not disconnected but is now past due at the time of reconnection.”
  FirstEnergy’s justification is the same as DP&L’s.
  

The Consumer Groups disagree with, and oppose the rule revision suggested by, DP&L and FirstEnergy.  The proposed revision will only make it harder for disconnected customers to achieve reconnection.  The amount required to be paid for reconnection will only increase under their proposed revisions.  Most importantly, the customer will have received no disconnection notice stating the amount actually due for reconnection.  The disconnection notice provides the vital information as to what must be paid for reconnection.  The customer assembles the amount to be paid for reconnection as stated on the disconnection notice.  For the customer to then be confronted with a different, larger amount for reconnection would cause significant customer confusion.  
The PUCO’s current rule requires the information on the disconnection notice for the customer to know how reconnection can be achieved.  The revision suggested by DP&L and FirstEnergy frustrates the purpose of the rule, i.e., that the disconnection notice provide the amount needed to be paid for reconnection.  The PUCO should reject the revision to the rule proposed by DP&L and FirstEnergy.

G.
Ohio Adm. Code 5901:1-18-08(H)

DP&L suggested new language to this rule, which the PUCO Staff had left untouched.  It appears that the change DP&L seeks would legitimize its current practice of not collecting any individual addresses served by a master meter.
  As DP&L stated, “DP&L does not record or track individual premise addresses associated with a master metered account….”
  DP&L’s proposal is, in effect, an admission that it has ignored the existing rule, since a utility’s acceptance of a master-metered account is predicated on the requirement that the landlord provide those addresses to the utility.  DP&L’s revision would require a landlord to provide those addresses only if the utility asks for them, which clearly DP&L does not intend to do.

Equally apparent is DP&L’s willingness to violate subsections (G) and (K) of Rule 8, which require notification of disconnection to tenants in master-metered buildings.  It is difficult to discern how DP&L can fulfill the requirements regarding notice to individual tenants of imminent disconnection of a master-metered account, which requires the utility to BOTH post notice in a conspicuous place and make a good faith effort to send it by mail.  
DP&L apparently does not believe it is worth its time and effort to warn and inform customers in master-metered buildings that their electricity is about to be shut off.  DP&L ignores the fact that tenants on master-metered accounts do pay for utility service; it is simply embedded in the rent they pay the landlord.  Simply because these customers do not pay their electric bills directly to DP&L does not make them unworthy of receiving DP&L’s best efforts to notify them that they may soon lose electricity, which for some customers could even be life-threatening.  It is noteworthy that no other utility admitted having ignored the existing rule or sought exemption from the rule.  
The Consumer Groups oppose DP&L’s recommended language.  In addition, the Consumer Groups suggest that the PUCO should investigate DP&L’s admitted practice of violating 4901:1-18-08(H).  Such an investigation should include an accounting of how many master-metered properties DP&L shut off within the last three years and how DP&L provided notice to the affected consumers pursuant to subsections (G) and (K)(1).

H.
Ohio Adm. Code 4901:1-18-10

This rule provides that, when a customer has made a complaint with the PUCO that asserts a bona fide dispute, the utility shall not disconnect service if the customer pays the undisputed portion of the bill.  FirstEnergy would add to the rule language that a “bona fide dispute” does not apply to bills rendered after the date the complaint was made.
  FirstEnergy complains that this rule inhibits the ability of utilities to collect and disconnect for current charges after the complaint has been made.

The Consumer Groups disagree and oppose this rule revision.  The rule already states the obvious problem that the portion of the bill in dispute may not be known or reasonably determined.  This lack of certainty also applies to bills rendered after the complaint has been made.  If a meter is running fast or inaccurately, for example, it is still running fast and inaccurately after the complaint is made.  The making of the complaint has not in itself remedied the complaint.  The reason for the complaint could well be ongoing.  Therefore, the current rule sufficiently addresses this situation and should not be revised as FirstEnergy proposes.
IV.
Answers to Energy Conservation Questions

Question (1):
PIPP Plus customers pay a percentage of their income as their required monthly payment and are awarded incentive credits for making on-time and in-full payments.  These incentive credits help PIPP Plus customers reduce old debt and prevent any new debt from accruing.  After 24 months of timely in-full payments, it is possible for a PIPP Plus customer to have no debt and go forward debt free.  The PIPP Plus payment amount is tied to a customer’s income and not usage.  After the PIPP Plus customer has had the opportunity to do away with his or her arrearages, should a new process be in place which encourages this customer to conserve energy, thus decreasing his or her usage?

There is general agreement that promoting energy conservation is important to all customers, including PIPP Plus customers with or without arrearages on their bill.
  Several utilities note that they already have energy efficiency programs in place for residential customers, including programs focused on low income customers.
  The Consumer Groups agree that these programs should be promoted, coordinated and expanded to maximize their impact.  

Several commenters agree that there are difficulties associated with increasing energy efficiency in the residences of PIPP Plus customers, and increasing the amount of energy conserved.
  Columbia/DEO note that PIPP Plus customers “live in some of the most energy inefficient housing stock and normally lack the resources to pay for capital intensive weatherization measures….”
  VEDO points to the split incentive dilemma; a landlord has little motivation to spend funds on weatherization when the tenant pays the bill.
    

These comments are consistent with the Consumer Groups’ recommendation that stakeholders work with the utilities to develop targeted customer education pilots within existing utility demand side management portfolios.  This will provide the opportunity to determine what educational approaches are cost-effective.  Columbia/DEO share the Consumer Groups’ concerns about the difficulties in evaluating whether or not energy savings has occurred.
  That is why any efforts to promote additional conservation should begin as pilot programs.

Question (2):
Would a program that offers the PIPP Plus customer a fixed percentage off the monthly bill be a reasonable way to encourage customers to conserve energy?  The percentage off could be higher for those customers with lower income.  For example:  A customer’s monthly bill is $100, the customer fixed percentage off is 20%, the customer would receive a $20 credit.  The customer would pay $80.  If the customer’s bill was $130, the customer would receive a $26 credit and would pay $104.  The customer could lessen the required bill amount by decreasing one’s usage, thus decreasing one’s bill.

Several commenters appear to believe that sending a price signal will result in additional conservation by PIPP Plus customers.
  Ohio Power notes that it provides a low-income discount program in West Virginia.
  Unfortunately, Ohio Power does not provide any information that would support a conclusion that a percentage discount does result in greater conservation or that a fixed bill approach increases usage.  Providing a price signal only makes sense if it works, and to this point there is no evidence that a price signal will have an impact on the consumption habits of low income PIPP Plus households.  
The Consumer Groups could not find any support for this assertion in the comments filed in this proceeding.  What information is available is clearly contrary to the presumption.  Energy use is generally inelastic and this is particularly true of low-income customers because, for example, of the age of their appliances.  Housing quality is also a key.

As noted in our Comments, fixed bill plans like PIPP Plus are proven to increase the amount of on-time payments made by customers, which reduce disconnections and associated costs.
  Better payment performance is proven to lower customer costs and fixed bill plans are the best approach to meet the goal.
PIPP Plus customers do get a price signal.  A customer’s arrearages are determined by the amount of usage.  The size of the arrearage is on a customer’s bill, and customers do look at the arrearage amount.  While it is true that customers making on-time payments receive arrearage credits, if a customer somehow defaults the balance of the arrearage comes due.  Because these are poor families, a single event can push them over the financial edge, which all too often results in a failure to make the required PIPP Plus payment.  Customers who have not used energy moderately will have far higher arrearages.  Since customers know that they may for some reason have to leave the program, there is already a price signal to keep arrearages as low as possible.  
The Consumer Groups reiterate the position taken in our Comments: the purpose of PIPP Plus is to address the affordability of energy services, not the cost of a kilowatt or a therm.  There is a big difference.  Affordability is a function of income.  PIPP Plus is targeted to those who cannot afford their bills.  Rate discounts are not targeted and providing a discount does not inherently make bills affordable.  A discount affects a bill the same way regardless of whether a family is living on $10,000 or on $30,000, and will be beneficial to households that already have the means to pay their bills.  PIPP Plus is only useful to families who cannot pay. 
The Consumer Groups believe that trading off an effective and targeted program for a larger, more expensive program is not good public policy.  Columbia/DEO, Duke and FirstEnergy agree.
  PIPP Plus was viewed as the best approach to resolving the issue of affordability by the PUCO when it created the program and nothing has come forward in this proceeding to warrant a change.
Question (3):
What barriers may exist to creating a fixed percentage off type program as described above?

Utilities tend to be concerned whenever there is a proposal to change PIPP Plus or, as posed by these questions, create a second low-income payment program.  Reprogramming a billing system can be expensive.  Utilities shouldered the costs of programming associated with implementing PIPP Plus, and are not in any hurry to incur more costs.  Creation of a new program will also require a significant investment in customer education.  It has taken over three years to educate consumers on PIPP Plus and there is still additional work to be done.  Adding another program will simply complicate the efforts of local community agencies to help ensure clients comply with program rules.

The Consumer Groups urge that before breaking down barriers to a new program, such as seeking legislation to change SB 3, there should be a thorough review of the current situation.  Are PIPP Plus customers using more energy than similarly situated households?  If so, why?  What approaches are available to encourage conservation by low income families?  Which are the most effective for households on PIPP Plus?  What are the costs associated with implementing these programs?  Do the savings outweigh the costs?  

As the professionals who deal with low-income families on a daily basis to help them meet their energy, housing, nutrition and education needs, the Consumer Groups support initiating several consumer education pilots that target PIPP Plus customers.  We believe that PIPP Plus is the best means available to make electric and natural gas service affordable for low income families, and that the program targets resources to those most in need.  A rate discount program is no substitute for PIPP Plus because it does not address affordability, and will likely cost more because it is not targeted to those most in need.  The Consumer Groups remain committed to controlling the costs of PIPP Plus and look forward to working with stakeholders to develop appropriate consumer education pilots.
CONCLUSION
The Consumer Groups appreciate the effort by the PUCO Staff and ODSA to make their rules more effective for customers and utilities.  The recommendations in the Consumer Groups’ Comments and these Reply Comments will add necessary consumer protections.  The Consumer Groups urge the PUCO and ODSA to adopt our recommendations.
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