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MOTION TO INTERVENE

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene in this case.  The Public Utilities Commission of Ohio (“Commission” or “PUCO”) is considering the potential that electric customers will be adversely affected by Ohio Power Company’s (“AEP Ohio” or “Utility”) establishment of generation rates through a competitive bid auction.  In particular, the PUCO seeks to determine whether, and the extent to which, different AEP Ohio customer classes will be disproportionately affected by the replacement of regulated generation rates with auction-based rates.

The reasons the PUCO should grant OCC’s Motion to Intervene are further set forth in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT


On June 27, 2013, Attorney Examiner Jonathan Tauber issued an Entry in this matter establishing a comment process, encouraging the PUCO Staff and any interested party “to file comments on items, including, but not limited to: cross subsidies among tariff classes; phase-outs of historic rate design mechanisms; methodologies to transition to market based rates; and potential impacts on high winter usage customers.”

This proceeding, and the Attorney Examiner’s Entry of June 27, 2013, arise from the PUCO’s Opinion and Order of August 8, 2012 in AEP Ohio’s Electric Security Plan (“ESP”) proceeding in Case No. 11-0346-EL-SSO.  In that Opinion and Order, the Commission directed the attorney examiners to establish a procedural schedule to “allow Staff and any interested party to consider means to mitigate any potential adverse rate impacts for customers upon rates being set by auction.”
  In its Opinion and Order, the Commission also reserved “the right to implement a new base generation rate design on a revenue neutral basis for all customer classes at any time during the term of the modified 
ESP.”
  The Office of the Ohio Consumers’ Counsel (“OCC”) was a party to AEP Ohio’s ESP proceeding, from which this matter has been initiated.
R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding. The interests of Ohio’s residential customers may be “adversely affected” by this case, in that the Commission will be considering how to mitigate potential adverse rate impacts to customer classes.  
The “mitigation” of potential adverse rate impacts may result in one customer class subsidizing the rates of other customer classes.  For example, residential customers may be asked to subsidize the rates of other customer classes.  Conversely, the rates of residential customers may need to be mitigated because of the potential rate impact.  Further, determining the basis of rate impacts may be difficult if a fully allocated cost-of-service study has not been performed, or has not been performed in an appropriate manner.  Thus, residential customers may be adversely affected by PUCO action in this proceeding.   Thus, this element of the intervention standard in R.C. 4903.221 is satisfied.  

R.C. 4903.221(B) requires the Commission to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)
Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing the residential customers of AEP Ohio who will be affected by the transition from base generation rates to the auction procedure for setting generation rates.  OCC seeks to ensure that residential customers pay only charges that are associated with providing service to them, with generation rates that are reasonably priced and not unduly discriminatory to them.  This interest is different than that of any other party and especially different than that of AEP Ohio whose advocacy includes the financial interest of its stockholders.

Second, OCC’s advocacy for residential customers will include advancing the position that residential customers are responsible for no more than what is reasonable and lawful under Ohio law, for service that is adequate under Ohio law.  This includes a determination that the costs resulting from the auction procedure, including those allocated to the residential class, are reasonable and prudent costs of providing retail electric service.  OCC’s position is therefore directly related to the review by the PUCO, the authority with regulatory control of public utilities’ rates and service obligations in Ohio. 

Third, OCC’s intervention will not unduly prolong or delay the proceedings.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to the full development and equitable resolution of the factual issues.  

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the advocate for residential utility customers, OCC has a very real and substantial interest in this case where, inter alia, the allocation of the cost of providing generation service to AEP Ohio’s customers is being evaluated.

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the Commission shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility customers.  That interest is different from, and not represented by, any other entity in Ohio.

Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in deciding two appeals in which OCC claimed the PUCO erred by denying its interventions.  The Court found that the PUCO abused its discretion in denying OCC’s interventions and that OCC should have been granted intervention in both proceedings.
  

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention.  On behalf of Ohio residential customers, the Commission should grant OCC’s Motion to Intervene.
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