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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission’s Review of the
)

Alternative Rate Plan and Exemption Rules

)
Case No. 11-5590-GA-ORD

Contained in Chapter 4901:1-19 of the Ohio

)

Administrative Code.




)

INITIAL COMMENTS

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I.
INTRODUCTION

The Office of the Ohio Consumers’ Counsel (“OCC”) submits these Initial Comments on Proposed Rules for how consumers will be provided natural gas commodity service upon the transfer of the obligation to supply default commodity sales service for choice-eligible customers from a natural gas company to retail natural gas suppliers without the occurrence of a competitive retail auction.  Interested persons were provided the opportunity to file Comments and Reply Comments concerning the Public Utilities Commission of Ohio (“Commission” or “PUCO”) Staff’s recommended amendments to the rules (“Proposed Rules”) contained in Ohio Adm. Code Chapter 4901:1-19 on January 23, 2012 and February 23, 2012, respectively.

II.
COMMENTS


OCC appreciates the opportunity to provide Comments on the Proposed Rules that will govern the Commission’s procedures that involve an application to exit the merchant function.  An application to exit the merchant function will result in a dramatic and complex change to the way that customers in Ohio purchase their natural gas.
  The change, if allowed by the PUCO, will mean that consumers will no longer have a standard service offer (“SSO”) or standard choice offer (“SCO”) auction to determine the commodity price from the natural gas company.  Going forward, after an approved exit-the-merchant-function application, the consumers will be supplied their natural gas commodity under individual contracts with Choice Suppliers.  As such, it is important that the Commission’s rules that govern this change are adequate to protect consumers and balance their interests, with those of the natural gas company and the competitive retail natural gas suppliers (“CRNGS”).


OCC’s Comments and suggested language changes to the Proposed Rules primarily involve several key areas:  

First, natural gas utilities should be given the sole authority to file applications for exiting the merchant function.  The utilities are the current providers of the merchant function and should have the authority to seek changes in that function.  This is important because there remain a significant number of customers who have not switched to a Choice Supplier.  In Columbia’s service territory, for example, approximately 705,000 Choice-eligible customers were served under the Columbia’s SSO auction in September, 

2011
  For Vectren, approximately 212,400
 Choice-eligible customers still take service under the SCO auction.  For Dominion, approximately 136,000
 Choice-eligible residential customers continue to take service under the SCO auction.  Such Non-Choice participation levels should be reviewed carefully before initiating an application to exit-the-merchant-function.  The transition to an exit-the-merchant-function should be accomplished in a measured and methodical manner in which the natural gas company is the applicant and author of such a plan.  

Second, the OCC is concerned that the Proposed Rules do not include sufficient due process protections and procedural safeguards that assure an appropriate review of an application to exit-the-merchant-function.  

Third, the policy of the state of Ohio as it pertains to natural gas competition requires that transactions must involve willing buyers and willing sellers.
  The natural gas companies’ default commodity sales service is maintained to serve Choice-ineligible customers (i.e. Percentage of Income Payment Plan (“PIPP”) and customers in arrears or customers in arrears without an approved payment plan).  To assure that the transactions are between willing buyers and willing sellers, the Commission should also allow those Choice-eligible customers who prefer not to participate in Choice to make an affirmative decision to maintain service under a natural gas company’s default commodity sales service option (i.e. opt-in to the default commodity sales service). 

Furthermore, Ohio law protects natural gas customers from being switched to a natural gas supplier without the customer’s verified consent. R.C. 4905.72 (B) (1) states:

No public utility shall request or submit, or cause to be requested or

submitted, a change in the provider of natural gas service or public

telecommunications service to a consumer in this state, without

first obtaining, or causing to be obtained, the verified consent of the

consumer in accordance with rules adopted by the public utilities

commission pursuant to division (D) of this section.

The transition to a scenario where the natural gas company is exiting from the merchant function results in the customer being served by a specified supplier under a retail relationship without the benefit of the customer consenting to the administratively established relationship between the customer and supplier.  By allowing a Choice-eligible customer the opportunity to affirmatively choose or opt-in to the default commodity sales service, there will be compliance with the requirements of R.C. 4905.72(B)(1). 

A default commodity sales service offer provides customers a natural gas company alternative to Choice that is consistent with the policy of the state
and serves to keep the CRNGS Choice offers as competitive as possible.  

Finally, the Staff’s Proposed Rules reflect the deletion of certain existing rules without sufficient explanation even though, for example, the deleted rules provide important due process protections. In many of those cases, OCC recommends restoring certain of the existing Commission rules.

4901:1-19-01 Definitions

OCC’S COMMENT 

The policy of the state of Ohio favors the promotion of diversity of natural gas supplies and suppliers, by giving consumers effective choices over the selection of those supplies.
 To further the policy of the State, the Commission should make the natural gas company’s default commodity sales service available for Choice-eligible customers who affirmatively choose, or “opt-in” to participate in the default commodity sales service.  

The Proposed Rules should allow any customer that makes an affirmative choice to actually receive service in accordance with that option, be it through a Choice supplier, a governmental aggregation program, or the natural gas company’s default commodity sales service.  This arrangement should allow customers who do not wish to participate in the natural gas company’s Choice Program to have the option to participate (opt-in) to the natural gas company’s default commodity sales service.  

For instance, if a customer is not satisfied with the Choice Program or determines that the default commodity sales service is the lowest cost option or does not want to transition to a Choice supplier as a result of an exit-the-merchant-function case, then that customer should have another option.  The ability for a customer to freely move between Choice, aggregation, and a natural gas company’s default commodity sales service should always be available for a customer under the policy in Ohio law.

To reflect this approach in the Proposed Rules, the definitions of Choice-eligible customer, default commodity sales service and exit-the-merchant-function need to be modified.  OCC’s modifications to the definitions in the Proposed Rules are found below in capital letters:

OCC’S PROPOSED LANGUAGE

4901:1-19-01 (E) “Choice-eligible customer” means a customer who is eligible, according to a natural gas company’s tariffs, to choose the customer’s retail natural gas supplier, and who is not enrolled in the percentage of income payment program or any successor program.  THE CHOICE-ELIGIBLE CUSTOMER MAY ALSO AFFIRMATIVELY CHOOSE (OR OPT-IN) TO BE SERVED BY THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE.

4901:1-19-01 (L) “Default commodity sales service” means commodity sales service supplied to choice-eligible customers who have not chosen their retail natural gas supplier PRIOR TO AN APPROVED NATURAL GAS COMPANY’S EXIT FROM THE MERCHANT FUNCTION, AS WELL AS CHOICE-ELIGIBLE CUSTOMERS WHO AFFIRMATIVELY CHOOSE TO BE SERVED BY THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE AFTER AN APPROVED NATURAL GAS COMPANY EXIT FROM THE MERCHANT FUNCTION, choice-ineligible customers, or PIPP enrolled customers.  THE OPPORTUNITY TO BE SERVED BY THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE IS NOT FORECLOSED BY THE CUSTOMER’S PRIOR PARTICIPATION IN CHOICE.  THE CHOICE-ELIGIBLE CUSTOMER HAS THE OPTION TO MOVE BETWEEN CHOICE AND DEFAULT COMMODITY SALES SERVICE.

4901:1-19-01 (N) “Exit-the-merchant-function” means the complete transfer of the obligation to supply default commodity sales service for choice-eligible customers, WHO HAVE NOT AFFIRMATIVELY CHOSEN (OR OPTED-IN) TO BE SERVED BY THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SEVICE, from a natural gas company to retail natural gas suppliers without the occurrence of a competitive retail auction.

OCC’S COMMENT
The Proposed Rules governing an application to exit-the-merchant-function require the applicant to “demonstrate that the application satisfies R.C. 4920.04, and is just and reasonable.”
  R.C. 4929.04 requires, inter alia, (1) The natural gas company is subject to effective competition with respect to commodity sales service * * *; (2) The customers of the commodity sales service or ancillary have reasonable available choices.  Because these rules contemplate the possibility that a natural gas company may choose to exit-the-merchant-function, there should be available accepted objective methodologies for evaluating effective competition.  

The Herfindahl Hirschman Index (“HHI”), for example, is a generally accepted test used to measure market concentration for the purposes of anti-trust enforcement.  As the resulting HHI calculation increases it generally indicates a decrease in competition and an increase in market power.
  Similarly the Lerner Index and Four Firm Concentration Ratios are recognized economic tools for measuring the competitiveness of the market.  Generally, as market concentration increases, competition and efficiency decreases, and the possibility of collusion and monopoly power increases.  The HHI, Lerner Index and/or Four Firm Concentration Ratio are recognized standards that would prove beneficial for evaluating the state of the competitiveness of the market as a natural gas company contemplates an exit from the merchant function -- as well as the ongoing competitiveness of the relevant market after the exit occurs.  

The definitions of these standards were all deleted from the Proposed Rules.  The reason given for the deletion of these definitions -- that these measures are no longer used by the Staff -- is not an adequate basis for such a drastic measure.
  The rationale for deletion lacks justification in light of the fact that the proposed rules now contemplate a natural gas company’s exit from the merchant function, and the condition of the market’s competitiveness, at the time the exit is contemplated, is relevant to the Commission’s determination of the issue.

The definitions of these tools indicate their usefulness for a Commission analysis of whether or not an applicant seeking to exit-the-merchant-function can satisfy the requirements of R.C. 4929.04.  The timing for the deletion of these definitions is highly inappropriate; therefore, these definitions should be reinserted into these Proposed Rules.  OCC’s recommended changes to the Proposed Rules are shown in capital letters as follows

OCC’S PROPOSED LANGUAGE 

4901:1-19-01 (U) “FOUR FIRM CONCENTRATION RATION”: MEANS A MEASURE OF MARKET CONCENTRATION CONSISTING OF THE SUM OF THE MARKET SHARES OF THE FOUR LARGEST FIRMS IN THE MARKET.

4901:1-19-01 (V) “HERFINDAHL HIRSCHMAN INDEX” (“HHI”): MEANS A MEASURE OF MARKET CONCENTRATION WHICH IS CALCULATED BY SUMMING THE SQUARES OF THE INDIVIDUAL MARKET SHARE OF ALL SUPPLIERS IN A RELEVANT MARKET.

4901:1-19-01 (W) “LERNER INDEX”: IS A MEASURE OF MARKET POWER WHICH IS CALCULATED AS: L= (P-C)/P, WHERE L IS THE LERNER INDEX FOR A GIVEN FIRM AND P AND C ARC PRICE AND MARGINAL COST, RESPECTIVELY, AT THAT FIRM’S PROFIT MAXIMIZING OUTPUT.

4901:1-19-02 Purpose and Scope.

OCC’S COMMENT 

The current Commission rules on waivers can be found in Ohio Adm. Code 4901:1-19-03.  The Propose Rules would delete that entire rule and in its place incorporate a basic waiver provision into the Purpose and Scope Section of the Proposed Rules.  

OCC recommends that the Proposed Rules should be modified to incorporate, among other things, the “good cause shown” standard for granting waivers.  At a minimum, the “good cause shown” standard promotes a thoughtful and complete consideration of the public interest,, which is a requirement in the current Commission rules,
 but inexplicably is excluded from the rules as proposed. Therefore, the Proposed Rules should be modified by incorporating the language from existing Ohio Adm. Code 4901:1-19-03.  OCC’s recommended changes to the Proposed Rules are shown in strikethrough and capital letters as follows:

OCC’S PROPOSED LANGUAGE 

4901:1-19-02(D)The Commission may, upon an application or a motion filed by a party, waive any requirement of this chapter, other than a requirement mandated by statute.  THE COMMISSION MAY WAIVE ANY PROVISION IN THESE RULES UPON A MOTION FOR GOOD CAUSE SHOWN, OR UPON ITS OWN MOTION. IN DETERMINING WHETHER GOOD CAUSE HAS BEEN SHOWN, THE FOLLOWING FACTORS, AMONG OTHER THINGS, MAY BE TAKEN INTO CONSIDERATION.

(1) WHETHER OTHER INFORMATION, WHICH THE UTILITY WOULD PROVIDE IF THE WAIVER IS GRANTED, IS SUFFICIENT FOR COMMISSION STAFF AND OTHER INTERESTED PARTIES TO EFFECTIVELY AND EFFICIENTLY REVIEW THE APPLICATION.

(2) WHETHER THE INFORMATION REQUIRED TO BE FILED BY THESE RULES, ABSENT A WAIVER, IS RELEVANT TO THE COMMISSION’S CONSIDERATION OF WHETHER THE APPLICATION IS REASONABLE AND IN THE PUBLIC INTEREST.

(3) WHETHER THE INFORMATION, WHICH IS THE SUBJECT OF THE WAIVER REQUEST, IS REASONABLY AVAILABLE TO THE APPLICANT FROM THE INFORMATION WHICH IT MAINTAINS OR IS REASONABLY OBTAINABLE BY THE APPLICANT.

(4) THE EXPENSE TO THE APPLICANT IN PROVIDING THE INFORMATION WHICH IS THE SUBJECT OF A WAIVER REQUEST.

(5) WHETHER GRANTING OF THE WAIVER IS IN THE PUBLIC INTEREST.

(6) THE REQUEST FOR WAIVER DOES NOT INVOLVE A REQUIREMENT MANDATED BY STATUTE. 

(E) EXCEPT FOR GOOD CAUSE SHOWN, ALL WAIVER REQUESTS IN AN ALTERNATIVE RATE PLAN CASE SHALL BE FILED THIRTY CALENDAR DAYS OR MORE BEFORE THE DOCKETING OF THE APPLICATION WITH THE COMMISSION.

(F) ALL WAIVER REQUESTS IN AN EXEMPTION CASE SHALL BE FILED WITH THE APPLICATION AND SERVED UPON ALL PARTIES WHO ARE ALSO BEING SERVED A COPY OF THE APPLICATION UNDER PARAGRAPH (B)(4) OF RULE 4901:1-19-04 OF THE ADMINISTRATIVE CODE. THE APPLICANT IS ENCOURAGED TO CONSULT WITH THE COMMISSION STAFF REGARDING ITS PROPOSED WAIVER REQUESTS PRIOR TO THE ACTUAL FILING OF THESE REQUESTS SO AS TO AVOID ANY UNDUE DELAY IN THE PROCESSING OF THE APPLICATION.

(G) SMALL NATURAL GAS COMPANIES SHOULD CONTACT THE STAFF OF THE COMMISSION OF THEIR INTENT TO FILE AN ALTERNATIVE RATE PLAN OR AN EXEMPTION APPLICATION TO REVIEW INDIVIDUAL COMPANY CIRCUMSTANCES THAT SUPPORT WAIVERS AND TO INVESTIGATE ALTERNATE FILING REQUIREMENTS.

4901:1-19-03 Filing requirements for exemption applications filed pursuant to R.C. 4929.04

OCC’S COMMENT

The current Commission rules include a much more detailed discussion of the information that should be provided in order to demonstrate as part of an Exemption application that the applicant is subject to effective competition.  The Proposed Rules merely require the applicant to include “empirical data” which is not descriptive and lacks the specificity of the existing Commission rule.  There was no rationale for the changes in the Proposed Rules.  

OCC recommends that the changes to the Proposed Rules incorporate the requirements from the existing Commission rules such as relying on the HHI, Four Firm Concentration Ratio and the Lerner Index. The HHI, Four Firm Concentration Ratio and the Lerner Index are well accepted empirical data, and add necessary specificity to the Proposed Rules, or another measure the Commission finds appropriate.
  Concern over the competitiveness of the relevant market should be an important consideration for the Commission contemplating a natural gas company’s exit-the-merchant-function.

To illustrate OCC’s concern, OCC has reviewed data in the current Choice Programs for Columbia Gas of Ohio, Inc. (“Columbia”), Dominion East Ohio Gas Company (“Dominion”) and Vectren Energy Delivery of Ohio (“Vectren”).  In that data, OCC added the market share for the largest Choice Marketers to determine the market share that they currently have.  The results of OCC’s analysis indicate the following:

For Columbia - The four largest Marketers have 83.2% of the total choice customer market share (this does not include Direct Energy’s purchase of Vectren Retail).

For Dominion - The four largest Marketers have 72.66% of total choice customers market share (this does not include Direct Energy’s purchase of Vectren Retail)

For Vectren – The two largest Marketers have 89.6% of total choice customers market share (this does not include Direct Energy’s purchase of Vectren Retail).

These percentages demonstrate that a small handful of Choice Suppliers control the vast majority of the Choice Market.  This result gives rise to concerns as to how competitive are the markets for customers.  In light of these numbers, an exit from the merchant function by a natural gas company could result in a deregulated market where only a select few competitive retail natural gas suppliers control the relevant market.  

The significance of market share and the competitiveness of the Choice market cannot be over-emphasized for effectively serving Ohio customers.  The Commission must be cognizant of the status of the market at the time of the Exemption Application, as well as after the Commission approves the Exemption Application.  Especially if there is a trend of mergers or consolidation by Choice Suppliers, as was recently experienced with the acquisition of Vectren Retail by Direct Energy.
  There is nothing in the proposed rules to deal with future market concentration. Therefore, OCC recommends that the Proposed Rules be modified to incorporate language from the existing Commission rule, Ohio Adm. Code 4901:1-19-04 (C) (2).  OCC’s recommended changes to the Proposed Rules are shown in capital letters as follows:

OCC’S PROPOSED LANGUAGE 

4901:1-19-03 (C) (5) The applicant shall include a detailed discussion of why the applicant believes it is currently subject to effective competition in the provision of each commodity sales service or ancillary service for which it is requesting an exemption and/or a detailed discussion of why the applicant believes the customers in the relevant market currently have reasonably available alternatives to each commodity sales service or ancillary service for which it is requesting an exemption. Detailed discussions shall include all supporting documentation which shall include empirical data. THE DETAILED DISCUSSIONS OF EFFECTIVE COMPETITION ARE REQUIRED TO DEMONSTRATE THE DEGREE OF COMPETITIVE BEHAVIOR IN THE RELEVANT MARKET. THE DISCUSSION SHALL INCLUDE, BUT IS NOT LIMITED TO, THE FOLLOWING:

(a) THE DEGREE TO WHICH THE PRODUCT IS OF SUBSTANTIALLY THE SAME QUALITY PROVIDED BY ANY OR ALL OF THE SELLERS.

(b) THE DEGREE TO WHICH BUYERS AND SELLERS ARE READILY ABLE TO ENTER OR LEAVE THE MARKET AND SWITCH BETWEEN SELLERS AND BUYERS. (I.E., DISCUSSION OF THE EXISTENCE OF ENTRY AND EXIT BARRIERS).

(c) THE DEGREE TO WHICH BUYERS (NATURAL GAS CUSTOMERS) AND SELLERS HAVE READILY AVAILABLE INFORMATION ABOUT THE MARKET.

(d) HOW AND TO WHAT DEGREE THE PRODUCT IS AVAILABLE IN THE RELEVANT MARKET FROM ALTERNATIVE PROVIDERS. (INCLUDE A DETAILED DISCUSSION OF THE EXTENT TO WHICH THE FUNCTIONALLY EQUIVALENT SUBSTITUTE SERVICE(S) ARE AVAILABLE FROM ALTERNATIVE PROVIDERS IN THE RELEVANT MARKET AND THE NUMBER OF SELLERS, THEIR RESPECTIVE SHARE OF THE MARKET, THE EXPECTED GROWTH IN THE MARKET, THE EXPECTED GROWTH IN SUPPLIERS, AND GROWTH IN THEIR RESPECTIVE SHARES.)

(e) AFFILIATIONS BETWEEN SUPPLIERS.

(f) ALL DATA AND CALCULATIONS NECESSARY TO MEASURE MARKET CONCENTRATION OR MARKET POWER IN THE RELEVANT MARKET, E.G., THE FOUR FIRM CONCENTRATION RATIO, HERFINDAHL-HIRSCHMEN INDEX, LERNER INDEX, AND ANY OTHER INDEX(S) CHOSEN TO SUPPORT THE APPLICATION.

4901:1-19-04 Procedures for exemption applications filed pursuant to R.C. 4929.04 

OCC’S COMMENT 

No comments on the proposed rules as drafted.

4901:1-19-05 Filing requirements and procedures for applications to exit-the- merchant-function.

OCC’S COMMENT 

As noted above, the filing of an application to exit-the-merchant-function should only be filed by a natural gas company.  Since it is conceivable that another entity could, under the Proposed Rules, claim it can file an application to require a natural gas company to exit-the-merchant-function, the draft rule should be modified.  OCC’s modifications to the Proposed Rules appear in capital letters below.

OCC’S PROPOSED LANGUAGE 

4901:1-19-05 (A) Notice of Intent The applicant, WHICH CAN ONLY BE THE NATURAL GAS COMPANY SEEKING TO EXIT-THE-MERCHANT-FUNCTION IN ITS SERVICE TERRITORY, shall notify the commission staff by letter addressed to the directors of the utilities department and the service monitoring and enforcement department of its intent to file an application at least thirty calendar days prior to the expected date of filing.  

4901:1-19-05 (C) (2) and (4)

OCC’S COMMENT 

The default commodity sales service offer provides customers a natural gas company alternative to Choice that is consistent with the policy of the state,
 and serves to keep the CRNGS Choice offers as competitive as possible.  Therefore, the natural gas company’s default commodity sales service should be maintained to serve Choice- ineligible customers, as well as, Choice-eligible customers who affirmatively choose (or opt-in) to this service.  

In addition, the policy of the state of Ohio as it pertains to natural gas competition requires that transactions must involve willing buyers and willing sellers.
  Maintaining the default commodity sales service option for Choice-eligible customers assures the Commission that the transactions are between willing buyers and willing sellers, 

Finally, Ohio law protects natural gas customers from being switched to a natural gas supplier without the customer’s verified consent.
  The transition to a scenario wherein the natural gas company is exiting from the merchant function, potentially results in the customer being served by a specified Choice Supplier, under a retail relationship, without the benefit of the customer consenting to the administratively established relationship between the customer and Supplier.  By allowing a Choice-eligible customer the opportunity to affirmatively choose or opt-in to the default commodity sales service will comply with the policy of the State and the requirements of R.C. 4905.72 (B) (1). OCC’s modification to the Proposed Rules appears in capital letters below.

OCC’S PROPOSED LANGUAGE 

4901:1-19-05 (C) (2) The applicant shall provide details of the actual assignment and transfer of choice-eligible customers to retail natural gas suppliers for default commodity sales service.  THE APPLICANT SHALL ALSO PROVIDE DETAILS OF HOW CHOICE-ELIGIBLE CUSTOMERS ARE PROVIDED THE OPPORTUNITY TO AFFIRMATIVELY CHOOSE (OR OPT-IN) TO CONTINUE BEING SERVED UNDER THE DEFAULT COMMODITY SALES SERVICE OFFER.

4901:1-19-05 (C) (4)The applicant shall provide a plan for customer education regarding the exit-the-merchant-function plan, which shall include efforts to encourage customers to choose retail natural gas suppliers before the company fully exits the merchant function.  IN ADDITION, THE EDUCATION PLAN SHALL INCLUDE THE EXPLANATION TO CUSTOMERS THAT THERE REMAINS THE OPPORTUNITY FOR CHOICE-ELIGIBLE CUSTOMERS TO AFFIRMATIVELY CHOOSE (OR OPT-IN) TO TAKE SERVICE UNDER THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE OFFER.

OCC’S COMMENT 

Proposed Rule 4901:1-19-05 (C) addresses the Exhibits to be filed in conjunction with an exit-the-merchant-function application.  The Proposed Rules, as drafted, fail to require sufficient documentation that demonstrates that the application, inter alia, is in compliance with State policy, or adequately addresses the competitiveness of the relevant market.  For example, the HHI, Four Firm Concentration Ratio and the Lerner Index are among the well established measures for analyzing market power, and such information should be detailed as part of the information included in an exemption application. 

The Proposed Rules governing an application to exit-the-merchant-function require the applicant to “demonstrate that the application satisfies R.C. 4920.04, and is just and reasonable.”
  R.C. 4929.04 requires, inter alia, (1) The natural gas company is subject to effective competition with respect to commodity sales service * * *; (2) The customers of the commodity sales service or ancillary have reasonable available choices.  Because these rules contemplate the possibility that a natural gas company may choose to exit-the-merchant-function, there should be available accepted objective methodologies for evaluating effective competition.  

The HHI, for example, is a generally accepted test used to measure market concentration for the purposes of anti-trust enforcement.  As the resulting HHI calculation increases it generally indicates a decrease in competition and an increase in market power.
  Similarly the Lerner Index and Four Firm Concentration Ratios are recognized economic tools for measuring the competitiveness of the market.  Generally, as market concentration increases, competition and efficiency decreases, and the possibility of collusion and monopoly power increases.  

In addition, harm to competition could take the form of an increase in price (or a reduction in the rate of price decline), a reduction in output or service quality, or a reduction in the rate of new product development or other innovation in the relevant market.  When fewer marketers control the market there is a greater potential for the above described harm to competition to materialize. The HHI, Lerner Index and/or Four Firm Concentration Ratio are recognized standards that would prove beneficial for evaluating the state of the competitiveness of the market as a natural gas company contemplates an exit from the merchant function -- as well as the ongoing competitiveness of the relevant market after the exit occurs.  

OCC has added additional language in capital letters to the Proposed Rules that address the perceived shortcomings of the Proposed Rules. The OCC’s recommendations are consistent with the Commission requirements in the case of an exemption application under Ohio Adm. Code 4901:1-19-03(C) pertaining to the necessary documentation to support the application and an analysis of the state of the market at the time the application is filed.  Under the Proposed Rules, the natural gas customers are losing the option of retail auction service provided by their natural gas company, and all these customers must become the customers of Choice Suppliers   OCC’s recommended changes to the Proposed Rules are in capital letters below.

OCC’S PROPOSED LANGUAGE 

4901:1-19-05 (C)(6) THE APPLICANT SHALL FULLY DEMONSTRATE THAT IT IS IN SUBSTANTIAL COMPLIANCE WITH THE POLICY OF THIS STATE SPECIFIED IN SECTION 4929.02 OF THE REVISED CODE. THE APPLICANT SHALL ALSO INCLUDE A DETAILED DISCUSSION AS TO HOW THE APPROVAL OFTHE PROPOSED EXIT-THE-MERCHANT-FUNCTION APPLICATION WILL PROMOTE SUCH POLICY.

(7) THE APPLICANT SHALL PROVIDE A DISCUSSION SHOWING THAT THE REQUEST TO EXIT FROM THE MERCHANT FUNCTION DOES NOT INVOLVE UNDUE DISCRIMINATION FOR SIMILARLY SITUATED CUSTOMERS THE APPLICANT SHALL PROVIDE A DESCRIPTION OF THE INTERNAL PROCESS FOR ADDRESSING CUSTOMER COMPLAINTS AND INQUIRIES. THE APPLICANT SHALL ALSO INCLUDE THE NAME OF A CONTACT PERSON TO WORK WITH THE COMMISSION STAFF. THIS PERSON SHALL HAVE THE AUTHORITY TO RESOLVE CUSTOMER COMPLAINTS AND INQUIRIES RECEIVED BY COMMISSION STAFF. THE APPLICANT SHALL ALSO PROVIDE CLEAR AND ACCURATE, WRITTEN MATERIALS RELATED TO SERVICE AND PRODUCT OFFERINGS WHICH PROMOTE EFFECTIVE CUSTOMER CHOICE AND THE PROVISION OF ADEQUATE CUSTOMER SERVICE.

(8) THE APPLICANT SHALL INCLUDE A DETAILED DISCUSSION OF WHY THE APPLICANT BELIEVES IT IS CURRENTLY SUBJECT TO EFFECTIVE COMPETITION IN THE PROVISION OF DEFAULT COMMODITY SALES SERVICE  FOR WHICH IT IS REQUESTING AN EXIT FROM THE MERCHANT FUNCTION AND/OR A DETAILED DISCUSSION OF WHY THE APPLICANT BELIEVES THECUSTOMERS IN THE RELEVANT MARKET CURRENTLY HAVE REASONABLY AVAILABLE ALTERNATIVES TO THE DEFAULT COMMODITY SALES SERVICE FOR WHICH IT IS REQUESTING AN EXIT FROM THE MERCHANT FUNCTION.  THE DETAILED DISCUSSIONS OF EFFECTIVE COMPETITION ARE REQUIRED TO DEMONSTRATE THE DEGREE OF COMPETITIVE BEHAVIOR IN THE RELEVANT MARKET. THE DISCUSSION SHALL INCLUDE, BUT IS NOT LIMITED TO, THE FOLLOWING:

(a) THE DEGREE TO WHICH THE PRODUCT IS OF SUBSTANTIALLY THE SAME QUALITY PROVIDED BY ANY OR ALL OF THE SELLERS.

(b) THE DEGREE TO WHICH BUYERS AND SELLERS ARE READILY ABLE TO ENTER OR LEAVE THE MARKET AND SWITCH BETWEEN SELLERS AND BUYERS(I.E., EXISTENCE OF ENTRY AND EXIT BARRIERS AND THE DISCUSSION OF ANY BARRIERS WHICH MIGHT EXIST).

(c) THE DEGREE TO WHICH BUYERS AND SELLERS HAVE READILY AVAILABLE AND UNDERSTANDABLE INFORMATION ABOUT THE MARKET.

(d) HOW AND TO WHAT DEGREE THE PRODUCT IS AVAILABLE IN THE RELEVANT MARKET FROM ALTERNATIVE PROVIDERS. (INCLUDE A DETAILED DISCUSSION OF THE EXTENT TO WHICH THE FUNCTIONALLY EQUIVALENT SUBSTITUTE SERVICE(S) ARE AVAILABLE FROM ALTERNATIVE PROVIDERS IN THE RELEVANT MARKET AND THE NUMBER OF SELLERS, THEIR RESPECTIVE SHARE OF THE MARKET, THE EXPECTED GROWTH IN THE MARKET, THE EXPECTED GROWTH IN SUPPLIERS, AND GROWTH IN THEIR RESPECTIVE SHARES.)

(e) AFFILIATIONS BETWEEN SUPPLIERS.

(f) ALL DATA AND CALCULATIONS NECESSARY TO MEASURE MARKET CONCENTRATION OR MARKET POWER IN THE RELEVANT MARKET, E.G., THE FOUR FIRM CONCENTRATION RATIO, HERFINDAHL-HIRSCHMEN INDEX, LERNER INDEX, AND ANY OTHER INDEX(S) CHOSEN TO SUPPORT THE APPLICATION.

OCC’S COMMENT 

The Proposed Rules should separate the rule for filing requirements and the Proposed Rule for procedures involving an exit-the-merchant-function application. This recommendation is consistent with the structure of the Proposed Rules for an exemption case,
and the rules that govern the filing requirements and procedures for an alternative rate plan.
  OCC’s recommendation results in the deletion of 4901:1-19-05(E) and the introduction of a procedures section in 4901:1-19-06.

OCC’S PROPOSED LANGUAGE 

4901:1-19-05 (E)The commission shall order such procedures as it deems necessary, consistent with these rules, in its consideration of an application to exit the merchant function.

OCC’S COMMENT 

With the deletion of 4901:1-19-05 (E), Proposed Rule 4901:1-19-05(F) becomes (E). 

OCC’S PROPOSED LANGUAGE 

4901:1-19-05 (E).Review of the application

.

4901:1-19-06 PROCEDURES FOR APPLICATIONS TO EXIT THE MERCHANT FUNCTION.

OCC’S COMMENT 

An exit-the-merchant-function application will be a new complex proposal with expansive and significant impacts on the manner in which the natural gas company’s customers acquire default commodity sales service.  The Commission’s Proposed Rules should include sufficient basic due process protections and procedural safeguards to assure an appropriate review of a natural gas company’s application to exit-the-merchant-function and an orderly transition for customers.  The procedures included in the Proposed Rules for an exit-the-merchant-function case should not be significantly different from the procedures proposed for exemption cases (4901:1-19-04) or alternative rate plan cases (4901:1-19-07).  Therefore, the OCC’s modifications to the rules governing the procedures for an exit the merchant function application are in capital letters below, and are similar to O.A.C. 4901:1-19-04 (Procedures for exemption applications) that establish procedures that require notice, hearing and that provide for discovery.

OCC’S PROPOSED LANGUAGE 

4901:1-19-06 (A) DURING THE PROCESSING OF THE APPLICATION, THE COMMISSION MAY DISMISS ANY APPLICATION WHICH DOES NOT SUBSTANTIALLY COMPLY WITH THE FILING REQUIREMENTS OF RULE 4901:1-19-05 OF THE ADMINISTRATIVE CODE.

(B) AFTER NOTICE AND A PERIOD FOR PUBLIC COMMENT, THE COMMISSION SHALL CONDUCT A HEARING UPON AN APPLICATION TO EXIT THE MERCHANT FUNCTION BY A NATURAL GAS COMPANY WITH FIFTEEN THOUSAND OR MORE CUSTOMERS. THE COMMISSION MAY, UPON ITS OWN MOTION, CONDUCT A HEARING UPON SUCH AN APPLICATION BY A NATURAL GAS COMPANY WITH FEWER THAN FIFTEEN THOUSAND CUSTOMERS.

(C) DISCOVERY SHALL BE SERVED NO LATER THAN THE DAY OF THE HEARING UNLESS A DIFFERENT DEADLINE HAS BEEN SPECIFIED IN AN ORDER OF THE COMMISSION FOR THE PURPOSES OF A SPECIFIC PROCEEDING.

4901:1-19-06 should be 4901:1-19-07 Filing requirements for alternative rate plan applications filed pursuant to section 4929.05 of the Revised Code.

OCC’S COMMENT 

Provision (C)(1) refers to the waiver rule 4901:1-19-03 which in the Proposed Rules has been deleted.  OCC has proposed its reinsertion in the Proposed Rules as 4901:1-19-02 (D), (E), (F) and (G).  OCC’s recommended changes to the Proposed Rules are shown as strikethrough and in capital letters below.
OCC’S PROPOSED LANGUAGE 

4901-1-19-07 (C) Exhibits to an alternative rate plan application.(1) Pursuant to section 4929.05 of the Revised Code, to determine just and reasonable rates under section 4909.15 of the Revised Code applicants shall submit the exhibits described in divisions (A) to (D) of section 4909.18 of the Revised Code, and standard filing requirements pursuant to rule 4901-7-01of the Administrative Code, (SFRs), when filing an alternative rate case unless otherwise waived by rule 4901:1-19-03  4901-19-02 (D),(E), (F), AND (G) OF THE ADMINISTRATIVE CODE.

4901:1-19-07 should be 4901:1-19-08 Procedures for alternative rate plan applications.

[OCC COMMENT] 

No comments on the Proposed Rules as drafted.

4901:1-19-09 Participation By Parties And Staff.

OCC’S COMMENT  

An application to exit the merchant function, as intended under the Proposed Rules, contemplates the complete transfer of the obligation to supply default commodity sales service for choice-eligible customers from a natural gas company to retail natural gas suppliers without the occurrence of a competitive retail auction.  Such an application could have substantial impact on the rates customers are charged.  Therefore, an exit-the-merchant-function proceeding should therefore be open and transparent.   

The Commission Staff’s Proposed Rules excluded Ohio Adm. Code 4901:1-19-09 completely and without any explanation. That rule provided for intervention and certain procedural protections to ensure that interested parties are provided ample opportunity to participate in an exit-the-merchant-function proceeding.  It is not reasonable to remove such a basic procedural safeguards that provides the right and ability to intervene in a proceeding before the Commission. 

OCC’s recommended changes to the Proposed Rules are in capital letters below.  OCC has reinserted Ohio Adm. Code 4901:1-19-09 in its entirety, and made additional changes to recognize the applicability of these provision in an exit-the-merchant-function case.

OCC’S PROPOSED LANGUAGE 

4901:1-19-09 (A) INTERVENTION

INTERVENTION IN A PROCEEDING PURSUANT TO AN APPLICATION FILED UNDER SECTION 4929.04, 4929.05 OF THE REVISED CODE OR A PROCEEDING INVOLVING AN APPLICATION FILED BY A NATURAL GAS COMPANY TO EXIT THE MERCHANT FUNCTION, SHALL BE GOVERNED BY SECTION 4903.221 OF THE REVISED CODE AND RULE 4901-01-11 OF THE ADMINISTRATIVE CODE.

(B) TECHNICAL AND SETTLEMENT CONFERENCES

THE COMMISSION STAFF OR AN ATTORNEY EXAMINER MAY, AT ANY TIME, SCHEDULE A SETTLEMENT OR TECHNICAL CONFERENCE OR MEETING TO DISCUSS AND CONSIDER ISSUES RAISED BY EACH TYPE OF APPLICATION AND, IF AVAILABLE, THE TESTIMONIES OR COMMENTS FILED BY THE COMMISSION STAFF AND THE INTERVENORS IN THE PROCEEDING. THE COMMISSION MAY APPOINT AN ATTORNEY EXAMINER OR OTHER COMMISSION STAFF TO ACT AS A FACILITATOR AT THE SETTLEMENT CONFERENCE OR MEETING.

(C) TESTIMONY/COMMENTS IN AN EXEMPTION CASE OR EXIT-THE-MERCHANT-FUNCTION CASE

(1) FOR EXEMPTION OR EXIT-THE-MERCHANT-FUNCTION APPLICATIONS FILED BY NATURAL GAS COMPANIES WITH FIFTEEN THOUSAND OR MORE CUSTOMERS OR BY THOSE NATURAL GAS COMPANIES WITH LESS THAN FIFTEEN THOUSAND CUSTOMERS FOR WHICH THE COMMISSION HAS ORDERED THAT A HEARING BE HELD, THE COMMISSION STAFF AND ANY INTERVENOR WHO WISHES TO FILE INITIAL TESTIMONY ADDRESSING THE APPLICANT’S APPLICATION SHALL DO SO WITHIN NINETY CALENDAR DAYS OF THE ACCEPTANCE OF THE APPLICATION, UNLESS OTHERWISE ORDERED BY THE COMMISSION.

(2) FOR EXEMPTION OR EXIT-THE-MERCHANT-FUNCTION APPLICATIONS FILED BY NATURAL GAS COMPANIES WITH LESS THAN FIFTEEN THOUSAND CUSTOMERS FOR WHICH THE COMMISSION HAS DETERMINED THAT A HEARING IS NOT NECESSARY, THE COMMISSION STAFF AND ANY INTERVENOR WHO WISHES SHALL FILE INITIAL COMMENTS WHICH ADDRESS THE APPLICANT’S APPLICATION WITHIN NINETY CALENDAR DAYS OF THE DATE OF ACCEPTANCE OF THE APPLICATION, UNLESS OTHERWISE ORDERED BY THE COMMISSION.

(3) INITIAL TESTIMONY OR COMMENTS SHALL COMPLY WITH THE FOLLOWING:

(a) SPECIFICALLY DESIGNATE THOSE PORTIONS OF THE EXEMPTION OR EXIT-THE-MERCHANT-FUNCTION APPLICATION WHICH THE COMMISSION STAFF OR INTERVENOR CONSIDERS TO BE OBJECTIONABLE.

(b) SUFFICIENTLY EXPLAIN HOW THE PORTIONS OF THE EXEMPTION OR EXIT-THE-MERCHANT-FUNCTION APPLICATION CONSIDERED TO BE OBJECTIONABLE ARE UNJUST AND UNREASONABLE.

(c) SPECIFICALLY DESIGNATE THOSE PORTIONS OF THE EXEMPTION OR EXIT-THE-MERCHANT-FUNCTION APPLICATION THAT THE COMMISSION STAFF OR INTERVENOR AGREES WITH APPLICANT AND WHY.

(d) OUTLINE THE SPECIFIC PROPOSAL TO REMEDY THE DEFICIENCY.

(e) BE FILED WITH THE COMMISSION AND SERVED ON ALL PARTIES.

(4) THE COMMISSION MAY AT ITS DISCRETION ALLOW THE FILING OF SUPPLEMENTAL TESTIMONY/REPLY COMMENTS. SUCH SUPPLEMENTAL TESTIMONY/REPLY COMMENTS SHALL RESPOND TO THOSE ISSUES AND POSITIONS PRESENTED BY THE COMMISSION STAFF AND/OR INTERVENORS IN THEIR INITIAL TESTIMONY/COMMENTS. SUCH SUPPLEMENTAL TESTIMONY/REPLY COMMENTS SHALL SPECIFICALLY IDENTIFY THOSE PORTIONS OF THE INITIAL TESTIMONY/COMMENTS CONSIDERED TO BE OBJECTIONABLE AND WHY. SUCH SUPPLEMENTAL TESTIMONY/REPLY COMMENTS SHALL ALSO INDICATE THOSE AREAS WITH WHICH THERE IS AGREEMENT AND WHY. ALL SUPPLEMENTAL TESTIMONY/REPLY COMMENTS SHALL BE FILED WITH THE COMMISSION AND SERVED UPON ALL PARTIES.

(D) OBJECTIONS IN AN ALTERNATIVE RATE PLAN CASE

(1) IN A PROCEEDING FILED PURSUANT TO SECTION 4929.05 OF THE REVISED CODE, OBJECTIONS MAY BE FILED TO THE STAFF REPORT AND/OR TO THE APPLICATION. THE APPLICANT MAY FILE OBJECTIONS TO THE STAFF REPORT. THE STAFF MAY FILE OBJECTIONS TO THE APPLICANT’S APPLICATION FOR ISSUES (OTHER THAN THE REVIEW OF THE REASONABLENESS OF THE CURRENT RATES) RELATING TO THE PROPOSED ALTERNATIVE RATE PLAN TO THE EXTENT THE ISSUE IS NOT ADDRESSED IN THE STAFF REPORT. INTERVENORS MAY FILE OBJECTIONS TO THE STAFF REPORT AND/OR THE APPLICATION. INTERVENORS SHALL SEGREGATE THEIR OBJECTIONS INTO TWO AREAS:

(a) OBJECTIONS TO THE STAFF REPORT FOR ISSUES DISCUSSED IN THE STAFF REPORT AND ANY OTHER ISSUES RELATING TO THE REVIEW OF THE REASONABLENESS OF THE CURRENT RATES AND

(b) OBJECTIONS TO THE APPLICANT’S APPLICATION FOR ISSUES RELATING TO THE APPLICANT’S PROPOSED ALTERNATIVE RATE PLAN TO THE EXTENT THE ISSUE WAS NOT ADDRESSED IN THE STAFF REPORT. OBJECTIONS MAY BE ACCOMPANIED BY SUPPORTING DIRECT TESTIMONY AS DEEMED APPROPRIATE.

(2) THE OBJECTIONS SHALL COMPLY WITH THE FOLLOWING:

(a) SPECIFICALLY DESIGNATE THOSE PORTIONS OF THE STAFF REPORT AND/OR THE APPLICANT’S APPLICATION WHICH ARE CONSIDERED TO BE OBJECTIONABLE AND EXPLAIN THE OBJECTION.

(b) SUFFICIENTLY EXPLAIN HOW THE PORTIONS OF THE STAFF REPORT AND/OR THE APPLICANT’S APPLICATION OBJECTED TO ARE UNJUST AND UNREASONABLE.

(c) BE FILED WITH THE COMMISSION AND SERVED ON ALL PARTIES WITHIN THIRTY CALENDAR DAYS AFTER THE FILING OF THE STAFF REPORT.

(3) THE APPLICANT, ANY INTERVENOR, OR THE COMMISSION STAFF MAY FILE A MOTION TO STRIKE OBJECTIONS TO THE STAFF REPORT WITHIN TEN CALENDAR DAYS AFTER THE DEADLINE FOR THE FILING OF THE OBJECTIONS.

(E) FILING OF REPLY/SUPPLEMENTAL/ADDITIONAL TESTIMONY

SUBSEQUENT TO THE FILING OF OBJECTIONS, AN ATTORNEY EXAMINER SHALL ISSUE A PROCEDURAL ORDER WHICH SHALL ADDRESS THE OPPORTUNITY FOR THE FILING OF REPLY TESTIMONY BY THE APPLICANT, SUPPLEMENTAL TESTIMONY BY THE INTERVENOR, AND ADDITIONAL AND/OR REBUTTAL TESTIMONY BY THE STAFF.

THE APPLICANT’S REPLY TESTIMONY SHALL BE LIMITED TO RESPONDING TO THOSE OBJECTIONS TO ITS APPLICATION RAISED BY THE COMMISSION STAFF AND/OR INTERVENORS. AN INTERVENOR’S SUPPLEMENTAL TESTIMONY SHALL BE LIMITED TO REACTING TO ISSUES, CONCERNS, AND/OR PROPOSALS EMBODIED IN SUPPORTING DIRECT TESTIMONY AND OBJECTIONS TO THE APPLICANT’S APPLICATION FILED BY THE STAFF AND/OR ANOTHER INTERVENOR.

(F) ANY PERSON MAY FILE COMMENTS CONCERNING AN EXIT-THE MERCHANT-FUNCTIONAPPLICATION OR APPLICATION FILED UNDER SECTIONS 4929.04 AND 4929.05 OF THE REVISED CODE, WITHIN FORTY-FIVE CALENDAR DAYS AFTER THE APPLICATION HAS BEEN FILED. SUCH COMMENTS SHALL:

(1) SUFFICIENTLY EXPLAIN WHY THE APPLICATION IS NOT CONSISTENT WITH THE PROVISIONS OF THE REVISED CODE FOR APPLICATIONS FILED UNDER SECTIONS 4929.04 AND 4929.05 OF THE REVISED CODE.

(2) SUFFICIENTLY EXPLAIN WHY THE APPLICATION IS NOT IN THE PUBLIC INTEREST.

(3) THE APPLICANT SHALL HAVE TEN DAYS AFTER THE DATE THAT THE COMMENTS ARE DUE TO FILE A RESPONSE TO THE COMMENTS.

(G) DISCOVERY

DISCOVERY IN CASES INVOLVING EXIT-THE-MERCHANT-FUNCTION OR APPLICATIONS BROUGHT PURSUANT TO SECTION 4929.04 OF THE REVISED CODE, SHALL BE SERVED NO LATER THAN THE DAY OF THE HEARING UNLESS A DIFFERENT DEADLINE HAS BEEN SPECIFIED IN AN ORDER OF THE COMMISSION FOR THE PURPOSES OF A SPECIFIC PROCEEDING. THE TIME PERIOD TO BE USED FOR DISCOVERY IN CASES INVOLVING APPLICATIONS BROUGHT PURSUANT TO SECTION 4929.05 OF THE REVISED CODE SHALL BE THAT TIME PERIOD APPLICABLE TO GENERAL RATE PROCEEDINGS, PARAGRAPH (B) OF RULE 4901-1-17 OF THE ADMINISTRATIVE CODE. ANY MOTIONS OR REQUESTS TO CHANGE THE TIMING OF DISCOVERY SHALL BE FULLY SUPPORTED. EXCEPT AS OTHERWISE PROVIDED HEREIN, DISCOVERY SHALL PROCEED ACCORDING TO CHAPTER 4901-1 OF THE ADMINISTRATIVE CODE.

4901:1-19-08 should be 4901:1-19-10 Notice of intent to implement the exemption, exit-the-merchant-function plan or alternative rate plan (or withdraw the application).

OCC’S COMMENT 

The Notice requirement does not pertain only to an exemption application as drafted in provision (C), but should also apply to exit-the-merchant-function and alternative rate plan applications.  OCC’s recommended changes to the Proposed Rules are shown as strikethrough below.
OCC’S PROPOSED LANGUAGE 

4901:1-19-10 (C) Failure to file a notice of intent to implement the exemption, exit-the-merchant-function plan, or alternative rate plan as ordered by the commission within thirty calendar days of that order will be deemed a withdrawal of the exemption application.

4901:1-19-09 should be 4901:1-19-11 Implementation of an exit-the-merchant-function plan.

OCC’S COMMENT 

The PUCO Staff’s Proposed Rules are silent on the provider of last resort (“POLR”) responsibility. The responsibility for balancing (which remains the responsibility of the natural gas company) should not be segregated from the POLR obligation in the Proposed Rules.  The natural gas company should solely be responsible for both of these important functions.  To separate these functions could be more expensive.  Conversely, the natural gas company may be in a position to efficiently overlap the use of capacity for accomplishing the balancing and POLR functions.  To separate these functions would require each entity to hold the necessary capacity to accomplish each of these functions independently. 

Finally, under the Proposed Rules, the Choice Suppliers presumably have responsibility for the POLR function which puts the Commission in a precarious position in the event of catastrophic market failure.  The Proposed Rules potentially addresses this concern in 4901:1-19-11 (C) that states:

(C) If the commission has issued an order approving an exemption under section 4929.04 of the Revised Code, the natural gas company will not be required to provide default commodity sales service through a purchased gas adjustment clause unless, upon the commission determines that market conditions are not competitive or that the physical supply of natural gas commodity has been compromised by unforeseen circumstances, the commission may issue orders or directives imposing temporary measures necessary for the provision of default commodity sales service and shall set an expedited hearing on the orders or directives. Any such orders or directives shall be drawn as narrowly as possible to accomplish the purpose of protecting the public on an interim basis. The commission shall take all possible steps to ensure that the temporary measures remain in place only long enough to remedy noncompetitive market conditions

or resumption of the ordinary function of the physical supply of natural gas commodity. A natural gas company may request recovery of all costs reasonably incurred by the company in complying with any temporary measures imposed under this section.

However, if the Commission determines that market conditions are not competitive or that the physical supply of natural gas commodity has been compromised by unforeseen circumstances, then the Commission must ultimately place responsibility for the POLR function in the hands of the natural gas companies.  It is unclear why the Choice Suppliers have POLR responsibility, under the Proposed rules.

In addition, the Proposed Rules should be modified to accommodate Choice-eligible customers who affirmatively choose to continue taking default commodity sales service.  OCC’s proposed changes to this rule appear in strikethrough and capital letters below.  

OCC’S PROPOSED LANGUAGE 

4901:1-19-11

(A) A natural gas company that has an approved exit-the-merchant-function plan shall continue to supply default commodity sales service for choice-ineligible customers and PIPP-enrolled customers after the company’s choice-eligible customers have been transferred to retail natural gas suppliers pursuant to the approved plan.  HOWEVER, ANY CHOICE-ELIGIBLE CUSTOMER MAY AFFIRMATIVELY CHOOSE (OPT-IN) TO BE SERVED BY THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE.  

(B) A natural gas company that has an approved exit-the-merchant-function plan

shall retain the company’s distribution and balancing functions, including

safety, but shall not be responsible, AS WELL AS THE PROVIDER OF LAST RESORT FUNCTION,BUT SHALL NOT BE RESPONSIBLE responsibility for supplying default commodity sales service to any choice-eligible customer EXCEPT FOR THOSE CHOICE CUSTOMERS WHO AFFIRMATIVELY CHOOSE (OPT-IN) TO BE SERVED BY THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE.

4901:1-19-10 should be 4901:1-19-12 Consumer protection for exemption and exit-the-merchant-function plans.

OCC’S COMMENT 

The PUCO should clarify for what period of time the consumer protections are in place.  For example, provision (A) states: “Retail natural gas suppliers assigned a choice-eligible customer shall [n]ot charge that customer any more than the company’s posted standard variable rate, which the company shall submit to the commission and which the commission shall post on its web site.”  The Proposed Rules -- provisions A through D -- are silent on the duration of this consumer protection for choice-eligible customers.  Additional clarification is necessary.  OCC makes the following recommendation in capital letters to address the above-stated concern.

OCC’S PROPOSED LANGUAGE

Retail natural gas suppliers assigned a choice-eligible customer AS PART OF AN EXIT-THE-MERCHANT-FUNCTION TRANSITION shall ADHERE TO THE FOLLOWING CONSUMER PROTECTIONS FOR AS LONG AS THAT CHOICE ELIGIBLE CUSTOMER IS SERVED UNDER THE TERMS OF THE TRANSITION (E.G. UNTIL THAT CHOICE ELIGIBLE CUSTOMER SIGNS A CONTRACT WITH THE SUPPLIER,CHANGES SUPPLIERS OR AFFIRMATIVELY CHOOSES (OR OPTS-IN) TO THE NATURAL GAS COMPANY’S DEFAULT COMMODITY SALES SERVICE):
OCC’S COMMENT

At the time a Choice-eligible customer is transitioned to being a Choice Supplier customer as part of an exit-the-merchant-function case, the Choice Supplier should be required to charge customers in accordance with the Choice Supplier’s lowest posted standard variable rate as posted on the Commission’s web site.  OCC makes the following recommendation in capital letters to address the above stated issue.

OCC’S PROPOSED LANGUAGE

(A) Not charge that customer any more than the company’s LOWEST posted standard variable rate, which the company shall submit to the commission and which the commission shall post on its web site.

OCC’S COMMENT 

Proposed rule 4901:1-19-10(B) prohibits retail natural gas suppliers who are assigned choice-eligible customers from assessing termination fees if the customer chooses another supplier.  OCC supports the prohibiting of termination fees if customers select another supplier.  However, there are other fees that should be prohibited as well, including initiation or switching fees that are not disclosed to the customer prior to being assigned to a retail natural gas supplier.  OCC recommends Proposed Rule 4901:1-19-10(B) be amended as shown in capital letters below.

OCC’S PROPOSED LANGUAGE 

4901:1-19-12(B) Not charge that customer a termination, SWITCHING, OR ANY OTHER fee if the customer chooses another retail natural gas supplier.

OCC’S COMMENT 

In the PUCO Staff’s Proposed Rules there is a new rule (4901:1-19-10) that  is about consumer protection requirements for choice-eligible customers who are assigned to a retail natural gas supplier.  Specifically, the new rule prohibits suppliers from charging customers more than the standard variable rate that is posted on the Commission’s website.  

Additionally, the new rule prohibits suppliers from assessing termination fees or imposing minimum stay requirements as a consumer protection.  These requirements do not provide adequate consumer protections in circumstances where customers may be transitioned to a Choice supplier through an exit-the-merchant-function proceeding, in a manner void of the customers’ choosing.  

Regardless of whether customers select a competitive retail supplier or one is chosen for them, Ohio law requires the Commission to adopt rules that protect consumers in the provision of competitive retail natural gas service.
  In order to adequately protect consumers, especially in circumstances where a natural gas company is proceeding with an exit-the-merchant-function application, OCC recommends that the Commission require retail natural gas suppliers who are assigned choice-eligible customers to adhere to a uniform bill of rights that applies to all assigned customers.  

The proposed bill of rights is similar to one used in another jurisdiction where choice customers are assigned to retail natural gas suppliers.  It is noteworthy that Georgia, the only state in which a natural gas company has actually experienced an exit from the merchant function, found it necessary to protect consumers with a consumer bill of rights.

As Ohio contemplates allowing a natural gas company to exit the merchant function, the Commission should incorporate similar consumer protections into the Proposed Rules.  OCC’s proposed recommendations include the proposed bill of rights to be added to 4901:1-19-10(E) as shown in capital letters below.

OCC’S PROPOSED LANGUAGE

4901:1-19-12(E) WITHIN FIFTEEN DAYS OF BEING ASSIGNED TO A RETAIL NATURAL GAS SUPPLIER, RESIDENTIAL CUSTOMERS SHALL BE PROVIDED WITH A BILL OF RIGHTS PERTAINING TO RETAIL NATURAL GAS SERVICE.  A COPY OF THE BILL OF RIGHTS SHALL BE PROVIDED ANNUALLY THEREAFTER.  THE BILL OF RIGHTS SHALL CONTAIN EACH OF THE FOLLOWING STATEMENTS:

(1) ALL CONSUMERS HAVE AVAILABLE ADEQUATE, RELIABLE, AND REASONABLY PRICED NATURAL GAS SERVICES AND GOODS;
 AND

(2) ALL CONSUMERS HAVE THE RIGHT TO RECEIVE ACCURATE, EASILY UNDERSTOOD INFORMATION ABOUT GAS MARKETERS, SERVICES, PLANS, TERMS AND CONDITIONS, AND RIGHTS AND REMEDIES. THE INFORMATION MUST BE UNBIASED, ACCURATE, AND UNDERSTANDABLE IN A WRITTEN FORM, WHICH ALLOWS FOR COMPARISON OF PRICES AND TERMS OF SERVICE;
 AND

(3)  ALL CONSUMERS HAVE THE RIGHT TO EFFECTIVE CHOICES OVER THE SELECTION OF RETAIL NATURAL GAS SUPPLY AND SUPPLIERS;
 AND

(4) ALL CONSUMERS MUST RECEIVE THE BENEFITS OF INNOVATION IN THE FORM OF NEW SERVICES, TECHNOLOGICAL ADVANCES, IMPROVED EFFICIENCY, COST-EFFECTIVE SUPPLY AND DEMAND SIDE NATURAL GAS SERVICE AND GOODS AND COMPETITIVE PRICES;
 AND  

(5) STANDARDS FOR PROTECTING CONSUMERS IN MATTERS SUCH AS DEPOSIT AND CREDIT REQUIREMENTS, SERVICE DENIALS AND TERMINATIONS, AND DEFERRED PAYMENT PROVISIONS MUST BE APPLIED FAIRLY TO ALL CONSUMERS;
 AND

(6) ALL CONSUMERS MUST BE PROTECTED FROM UNFAIR, DECEPTIVE, FRAUDULENT, AND ANTICOMPETITIVE PRACTICES, INCLUDING, BUT NOT LIMITED TO, PRACTICES SUCH AS CRAMMING, SLAMMING, AND PROVIDING DECEPTIVE INFORMATION REGARDING BILLING TERMS AND CONDITIONS OF SERVICE;
 AND

(7) ALL CONSUMERS SHALL RECEIVE ACCURATE AND TIMELY BILLS FROM THEIR NATURAL GAS COMPANY OR RETAIL NATURAL GAS SUPPLIER THAT INCLUDES SUMMARY AND HISTORICAL COMMODITY USAGE AND PRICING INFORMATION AS A RESULT OF BEING SERVED BY THE RETAIL NATURAL GAS SUPPLIER;
 AND

(8) ALL CONSUMERS ARE ENTITLED TO PROTECTION OF THEIR PRIVACY AND MUST BE PROTECTED FROM IMPROPER USE OF THEIR CUSTOMER RECORDS OR PAYMENT HISTORIES WITHOUT THEIR EXPRESS CONSENT;
 AND

(9) ALL CONSUMERS MUST BE PROTECTED FROM PRICE INCREASES RESULTING FROM INEQUITABLE PRICE SHIFTING OR CROSS-SUBSIDIES;
 AND

(10) ALL CONSUMERS HAVE THE RIGHT TO A FAIR AND EFFICIENT PROCESS FOR RESOLVING DIFFERENCES WITH MARKETERS, INCLUDING A SYSTEM OF INTERNAL REVIEW AND AN INDEPENDENT SYSTEM OF EXTERNAL REVIEW.

4901:1-19-11 should be 4901:1-19-13 Abrogation or modification of an order granting exemption or alternative regulation plan.

OCC’S COMMENT 

The Proposed Rules addressing modification or abrogation motions should include the possibility that an exit-the-merchant-function order may need to be modified or abrogated.  As proposed, the rules would seem to imply that there would never be any need to modify or abrogate an order to an exit application.  The PUCO should retain this discretion and authority.  OCC’s recommended changes to the Proposed Rules are shown in capital letters below.

OCC’S PROPOSED LANGUAGE 

4901:1-19-13(A) The commission may, upon its own motion or upon the motion of any person adversely affected by such exemption, EXIT-THE-MERCHANT-FUNCTION or alternative rate regulation authority, including the natural gas company operating under the plan, and after notice and hearing pursuant to division (A) of section 4929.08 of the Revised Code, modify or abrogate any order granting an EXIT-THE-MERCHANT-FUNCTION, exemption or authority under section 4929.04 and 4929.05 of the Revised Code, where both of the following conditions exists:

OCC’S COMMENT 

The Proposed Rules establish an eight-year limitation for seeking modification or abrogation to an exemption order.  Absent explanation or justification for the eight-year limitation, the limit is arbitrary.  If the Commission determines that the findings upon which the order was based are no longer valid and that the modification or abrogation is in the public interest, as required under 4901:1-19-11 (A) (1), then there should be no reason to limit the modification or abrogation request to the eight-year restriction in 4901:1-19-11 (A) (2).  Therefore, provision (2) should be deleted.  OCC shows its recommendation to the Proposed Rule below as a strikethrough.

OCC’S PROPOSED LANGUAGE 

4901:1-19-13 (A)(2) The modification or abrogation is not made more than eight years after the effective date of the order, unless the affected natural gas company consents.

OCC’S COMMENT 

The Proposed Rules with regard to the procedures in consideration of an abrogation or modification, as drafted, are too vague.    The Proposed Rules should include sufficient basic due process protections and procedural safeguards that assure an appropriate review of a natural gas company’s application for an abrogation or modification.  The OCC’s modifications to the rules governing the procedures for an abrogation or modification are in strikethrough and capital letters below, and are drafted similarly to 4901:1-19-04 (Procedures for exemption applications) that establish procedures that require notice, hearing and provides for discovery.

OCC’S PROPOSED LANGUAGE 

4901:1-19-13.  

(B) The commission shall order such procedures as it deems necessary, consistent

with these rules, in its consideration for modifying or abrogating an order

granting an exemption and alternative rate plan.  AFTER NOTICE AND A PERIOD FOR PUBLIC COMMENT, THE COMMISSION SHALL CONDUCT A HEARING UPON AN ABROGATION OR MODIFICATION MOTION.

(D) DISCOVERY SHALL BE SERVED NO LATER THAN THE DAY OF HEARING UNLESS A DIFFERENT DEADLINE HAS BEEN SPECIFIED IN AN ORDER OF THE COMMISSION FOR THE PURPOSES OF A SPECIFIC PROCEEDING.

4901:1-19-12 should be 4901:1-19-14 Progress reports for alternative rate plans.

OCC’S COMMENT
No comments on the Proposed Rules as drafted.

4901:1-19-13 should be 4901:1-19-15 Continuance of an alternative rate plan.

OCC’S COMMENT 

No comments on the Proposed Rules as drafted.

4901:1-19-14 should be 4901:1-19-16 Compliance provision.

OCC’S COMMENT 

No comments on the Proposed Rules as drafted.

4901:1-19-15 should be 4901:1-19-17 Assessment of costs and enforcement.

OCC’S COMMENT 

No comments on the Proposed Rules as drafted.
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� Entry at 2 (December 12, 2011). This Entry extended the procedural schedule established in the Entry of November 22, 2011, by thirty days.


� An exit the merchant function application, under the Proposed Rules, will involve the complete transfer of the obligation to supply default commodity sales service for choice-eligible customers from a natural gas company to retail natural gas suppliers without the occurrence of a competitive retail auction.


�http://www.puco.ohio.gov/emplibrary/files/util/utilitiersdepartmentreports/sept%202011%20gas%20choice%20enrollment.pdf


� In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for Approval of a General Exemption of Certain Natural Gas Commodity Sales Services or Ancillary Services, Case No. 07-1285-GA-EXM, Staff Report (October 1, 2010) at 1.  Even assuming some migration from the SCO to Choice since October 1, 2010, a significant number of Choice-eligible customers do not participate in the Choice program.


� In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East Ohio for Approval of a General Exemption of Certain Natural Gas Commodity Sales Services of Ancillary Services, Case No. 07-1224-GA-EXM, April 2012 Through March 2013 Standard Service Offer and Standard Choice Offer Combined Auction Information Package.


� R.C. 4929.02(A) It is the policy of this state to, throughout this state: * * * (7) Promote an expeditious transition to the provision of natural gas services and goods in a manner that achieves effective competition and transactions between willing buyers and willing sellers to reduce or eliminate the need for regulation of natural gas services and goods under Chapters 4905. and 4909. of the Revised Code.


� R.C. 4929.02 (A) * * *(2) Promote the availability of unbundled and comparable natural gas services and goods that provide wholesale and retail consumers with the supplier, price, terms, conditions, and quality options they elect to meet their respective needs;


(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over the selection of those supplies and suppliers; (Emphasis added).


�R.C. 4929.02 (A) * * *(2) Promote the availability of unbundled and comparable natural gas services and goods that provide wholesale and retail consumers with the supplier, price, terms, conditions, and quality options they elect to meet their respective needs;


(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over the selection of those supplies and suppliers; (Emphasis added).


� Entry at 4901:1-19-05 (C)(5).


� In re AT&T, Inc. acquisition of T-Mobile USA, Inc.., FCC Docket No. 11-65 . Bureau Staff Analysis and Findings at 9-10 � HYPERLINK "http://transaction.fcc.gov/transaction/att-mobile.html" ��http://transaction.fcc.gov/transaction/att-mobile.html� (November 29, 2011).


�Entry at 2-3.


� The proposed definitions are consistent with the definitions currently contained in Ohio Adm. Code 4901:1-19-01.


� Ohio Adm. Code 4901:1-19-03 (A) (5).


�The proposed modifications are consistent with the waiver provision as contained in Ohio Adm. Code 4901:1-19-03.


� While the telecommunications industry may not be a good surrogate for the natural gas industry (and OCC would support a stronger competitive test), Ohio law does provide some guidance in an alternative regulation proceeding.  R.C. 4927.12 (C)(3)(a).  states: “If the commission has not made a prior determination that the exchange area qualified for alternative regulation of basic local exchange service under Chapter 4901:1-4 of the Ohio Administrative Code as that chapter existed on the effective date of this section, an incumbent local exchange carrier may not alter its rates for basic local exchange service upward for that exchange area unless the carrier first applies to the commission and the commission determines that the application demonstrates that two or more alternative providers offer, in the exchange area, competing service to the basic local exchange service offered by an incumbent local exchange carrier in the exchange area * * *.”


� The market share calculation was derived from the latest monthly Choice Program market share data provided by the natural gas companies.  OCC discussed the use of the market share information with all three natural gas companies and was advised that the information, as used, was not confidential.  Because the market share held by individual Choice Suppliers is considered proprietary the detailed information from which OCC’s calculation was derived is not attached hereto.  


� Id.


� Id.


� Vectren News Release (January 3, 2012) Vectren Source, Vectren Corp’s retail gas ,marketing subsidiary sold to Direct Energy.


� R.C. 4929.02 (A) * * *(2) Promote the availability of unbundled and comparable natural gas services and goods that provide wholesale and retail consumers with the supplier, price, terms, conditions, and quality options they elect to meet their respective needs;


(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over the selection of those supplies and suppliers; (Emphasis added).


� R.C. 4929.02(A)(7) states: (A) It is the policy of this state to, throughout this state: * * * (7) Promote an expeditious transition to the provision of natural gas services and goods in a manner that achieves effective competition and transactions between willing buyers and willing sellers to reduce or eliminate the need for regulation of natural gas services and goods under Chapters 4905. and 4909. of the Revised Code.


�  R.C. 4905.72 (B) (1) states: No public utility shall request or submit, or cause to be requested or submitted, a change in the provider of natural gas service or public telecommunications service to a consumer in this state, without first obtaining, or causing to be obtained, the verified consent of the consumer in accordance with rules adopted by the public utilities commission pursuant to division (D) of this section.


� Entry at 4901:1-19-05 (C)(5).


�In re AT&T, Inc. acquisition of T-Mobile USA, Inc.., FCC Docket No. 11-65 . Bureau Staff Analysis and Findings at 9-10 � HYPERLINK "http://transaction.fcc.gov/transaction/att-mobile.html" ��http://transaction.fcc.gov/transaction/att-mobile.html� (November 29, 2011).


�4901:1-19-03 and 4901:1-19-04.


�4901:1-19-06 and 4901:1-19-07.


� The proposed modifications are consistent with the intervention provision as contained in Ohio Adm.Code 4901:1-19-09.


� Ohio Rev. Code 4929.22.


�Gas Choice: Do Residential Customers Benefit?, Ken Costello, National Regulatory Research Institute, July 2011, at 6. �HYPERLINK "http://nrri.org/pubs/gas/NRRI_Gas_Choice_July11-14.pdf"�http://nrri.org/pubs/gas/NRRI_Gas_Choice_July11-14.pdf� . (“A Blue Ribbon Task Force established by the governor in 2001 assessed the effect of the AGL choice market.  The Task Force report made several findings and recommendations, most of which the State General Assembly later adopted.20 One finding was that the AGL choice market is highly concentrated (i.e., oligopolistic) and conducive to market-power outcomes. The report recommended establishing (1) a natural gas bill of rights for retail customers, (2) more customer education, (3) more stringent marketer certification rules, and (4) an adequate safety net for low-income customers.”)


� Adopted from Ohio Rev. Code 4929.02(A)(1).


� Adopted from Ohio Rev. Code 4929.02(A)(2) and Ohio Rev. Code 4929.22(A)(1).


� Adopted from Ohio Rev. Code 4929.02(A)(3).


� Adopted from Ohio Rev. Code 4929.02(A)(4) and the Georgia Bill of Rights, OGCA 46-4-151.


� Adopted from the Georgia Bill of Rights, OGCA 46-4-151.


� Adopted form the Georgia Bill of Rights, OGCA 46-4-151.


� Adopted from Ohio Rev. Code 4929.22(C) and the Georgia Bill of Rights, OGCA 46-4-151.


� Adopted from Ohio Rev. Code 4929.22(F) and the Georgia Bill of Rights, OGCA 46-4-151.


� Adopted from Ohio Rev. Code 4929.02(A)(8)(9) and the Georgia Bill of Rights, OGCA 46-4-151.


� Adopted from Ohio Rev. Code 4929.22(C)(4) and the Georgia Bill of Rights, OGCA 46-4-151.
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