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	Case No. 10-176-EL-ATA




MOTION FOR DECLARATION OF AN EMERGENCY

AND

MOTION TO ALTER RESIDENTIAL ALL-ELECTRIC RATES AND PAYMENT ARRANGEMENTS PENDING A PERMANENT RESOLUTION FOR PROTECTING RESIDENTIAL CUSTOMERS

AND

MOTION FOR AN INVESTIGATION INTO FIRSTENERGY’S BUSINESS PRACTICES REGARDING COMMITMENTS TO RESIDENTIAL CUSTOMERS, INCLUDING PROCEDURES TO OBTAIN ADDITIONAL INFORMATION

AND

MOTION FOR A HEARING
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential utility customers, moves the Public Utilities Commission of Ohio (“PUCO” or “Commission”) to grant its motion to adopt the OCC’s proposal that would alter the approach taken in the application (“Application”) filed by Ohio Edison Company (“OE”), the Cleveland Electric Illuminating Company (“CEI”), and the Toledo Edison Company (“TE”, collectively with OE and CEI, “FirstEnergy” or the “Companies”) regarding interim rate treatment for certain residential consumers.  The OCC moves for the declaration of an emergency under R.C. 4909.16 -- to “prevent injury to the business or interests of the public. . . .” -- and to alter certain residential rates as well as establish payment plans for certain FirstEnergy customers to deal with important health and safety issues that have arisen and that threaten the general welfare of the public.  The alteration in rates should restore earlier discounts for certain customers until a permanent solution is devised for the protection of residential customers. 

Further, the OCC moves for a hearing to develop a fair and reasonable resolution of issues regarding residential rate design that balances the interests of electric customers in FirstEnergy’s service area.  The resolution should preserve appropriate discounts for all-electric customers in balance with the rates for other residential customers so that every customer pays fair, reasonable, and affordable rates.

The OCC also moves for an investigation into FirstEnergy’s business practices related to the marketing of electric service and whether FirstEnergy failed to abide by commitments, direct or indirect, to residential customers regarding rate treatment for “all-electric” customers.
  The OCC also moves for certain measures to be undertaken to obtain information in support of the Commission’s investigation, including notices to the public and local public hearings. 

The OCC’s motions should be granted, as further explained in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT

I.
 INTRODUCTION

On February 12, 2010, FirstEnergy filed its Application.  The Application proposes adjustment of certain residential electric rates, which are applicable to some of the Companies’ approximately 1.9 million residential customers who were served according to non-standard rates (i.e. “all-electric” customers).

The OCC, the state agency that represents Ohio’s residential utility consumers, moved to intervene in this case on February 23, 2010.  This pleading is submitted in continuation of the OCC’s efforts to fully participate in this case and protect the interests of the Companies’ residential customers.
A core concern of this proceeding is the need to determine the impacts on customers, at various usage levels, of rate increases to customers.  Customers have stated in public meetings that promises were made to all-electric customers by the Companies, and the marketing of all-electric service and rates should be given serious attention by the Commission.  Further, it is important to balance the protection of all-electric customers from excessive rate increases through the removal of promised discounts against the impact such protections have on other customers.  A very careful analysis of bill impacts based upon various rates should be undertaken to ensure that the outcome is fair and reasonable, and provides affordable rates for every customer while also avoiding rate shock.  

To these ends, the OCC proposes the following:

1. The discounts for all-electric customers should be immediately and temporarily restored as discussed in more detail below.

2. The discounts should apply to every all-electric customer, including Toledo Edison’s all-electric customers, and every other all-electric customer without respect to when they first resided in an all-electric residence.

3. The Commission should immediately convene a proceeding to determine an appropriate balance in rates, taking into account any FirstEnergy promises for continuous rate discounts made to all-electric customers.

4. The Commission should investigate the allegations of consumers regarding the promises made by FirstEnergy with respect to all-electric rates, including an investigation as to whether ratepayer or shareholder money was used to finance the inducement for construction of all-electric homes.

5. The Commission should require FirstEnergy to publish notice of these proceedings and notice of local public hearings so that customers can participate.  

6. The Commission should require FirstEnergy to send a separate letter to every all-electric customer explaining the status of their rates during this interim period and informing them of the process to follow.  This notice should be reviewed by the OCC and other interested parties, and approved by the PUCO.

7. FirstEnergy should be required to provide information regarding why it has not made its proposal retroactive back to the time when the all-electric rate discounts were removed or back to the beginning of the winter heating season.

8. FirstEnergy should provide data on bill impacts, based upon various levels of usage (high and low kilowatt-hours), under its proposal.

9. FirstEnergy should make arrangements available to assist customers pay any of their arrearages through one-ninth and one-twelfth payment plans and through a budget plan adjusted annually instead of quarterly.  

II.
THE INTERIM RATE PROPOSAL SHOULD BE CHANGED, AS PROPOSED BY THE OCC, AND APPROVED.

A. Introduction
FirstEnergy’s Application proposes revenue neutral changes in rates that would provide a new credit for some all-electric residential customers for winter months and make new collections by way of Rider EDR.
  The OCC herein makes certain observations regarding the proposed change in residential rates, and makes its own proposal for immediate approval by the Commission.

The proposed change in rates is apparently intended to deal with the burden that has been placed on certain residential customers by FirstEnergy’s proposals to reduce and even eliminate separate tariff treatment of customers (i.e. those commonly referred to as “all-electric” customers
).  The OCC is extremely concerned about the impact that FirstEnergy’s rate design changes have had on many all-electric households.  Most recently, the OCC advocated in its testimony and briefs that FirstEnergy’s proposal to terminate certain credits for high-use residential customers in Case No. 09-906-EL-SSO should not be permitted.

B.
The Scope of FirstEnergy’s Rate Treatment is Narrow, and Should Include Every All-Electric Customer.

The Application proposes credits for some of the all-electric customers who have been greatly affected by FirstEnergy’s proposals, but is too limited in scope and degree to adequately address the burden placed on large numbers of residential customers.  First, the Commission’s treatment of residential rate structures should recognize that customers   in all three service areas served by FirstEnergy in Ohio have been affected by recent changes.  The Application only proposes changes for customers of OE and CEI.
  The customers of TE, not just those of the CEI and OE, were affected by the reduction and/or 
the elimination of separate rates for high-use electric customers.
  Thus, the proposed rate changes are too limited in geographic scope to adequately deal with the added burden that has been placed on residential customers.  Therefore, residential customers of TE should be included in the rate changes.

Second, the Commission’s treatment of residential rates structures should recognize that FirstEnergy has removed from the roll of those eligible to receive separate rate treatment the customers located at residences where the separate rates applied but the customer account changed for some reason.
  The burden of rates relates to the equipment installed at the residential customer’s location (e.g. electric space and water heating systems as well as metering equipment), not simply to instances where no change in the customer account has occurred.  FirstEnergy’s Application fails to provide any relief to customers who have lost their separate rate treatment due simply to a change in the account connected with a customer location.
  As proposed by FirstEnergy, any customer purchasing an electric home would not benefit from its proposed credits.  The result would be discriminatory, and would impact the ability of all-electric homeowners to sell their homes.
  The proposed rate changes should be expanded in scope to address the added burden that has been placed on customers having equipment that previously made them eligible for separate rate treatment (i.e. in addition to  those that have not experienced a customer account change at their location).

C. FirstEnergy’s Proposal for Credits in Inadequate.
FirstEnergy’s Application contains only a partial lessening of the burden that has been placed on certain OE and CEI residential customers by proposing additional credits that would be phased-out over eight years.
  FirstEnergy’s approach does not adequately deal with the current situation.  The General Assembly has empowered the PUCO to declare an emergency, pursuant to R.C. 4909.16, under the circumstances currently applicable to all-electric customers:

When the public utilities commission deems it necessary to prevent injury to the business or interests of the public or of any public utility of this state in case of any emergency to be judged by the commission, it may temporarily alter, amend, or, with the consent of the public utility concerned, suspend any existing rates, schedules, or order relating to or affecting any public utility or part of any public utility in this state. Rates so made by the commission shall apply to one or more of the public utilities in this state, or to any portion thereof, as is directed by the commission, and shall take effect at such time and remain in force for such length of time as the commission prescribes.
The public health, safety, and the general welfare of the public are at question under these difficult economic times when large numbers of FirstEnergy’s customers are struggling to acquire their necessary energy supplies.
FirstEnergy’s approach should be replaced by the restoration of the relationship between the standard residential distribution rates and each non-standard residential distribution rate that existed prior to elimination of the non-standard rates (i.e. as of January 22, 2009 for OE and TE and as of April 30, 2009 for CEI).  The discounted relationship between the standard residential generation rates and each non-standard residential generation rate that existed prior to elimination of the discounted rates (i.e. as of May 31, 2009) should also be restored.  This fundamental treatment of rates should be approved in this case to serve residential customers until such time as new distribution and generation rates are approved by the Commission as a result of the investigation proposed by the OCC and discussed more fully below.

Some complications arise regarding the restoration of non-standard distribution and generation rates.  Certain riders have been developed for residential as well as other rate classes, in many instances in response to the requirements and developments since enactment of Amended Sub. S.B. 221 in 2008.  The relationship between standard and non-standard residential rates should be restored concerning customer, kilowatt-hour, and demand charges in distribution and generation rates.  Thus, every residential customer would be responsible for unchanged additional charges or riders.  With this clarification, the relationship between standard and non-standard residential distribution and generation rates should be restored.

D.
Payment Plans Should be Available to Ameliorate the Effects of FirstEnergy’s Changes to Non-Standard Residential Rates. 

For many households affected by FirstEnergy’s changes to their residential rate designs, the impact on their winter electric bills have been significant.  Some customers have reported the doubling and tripling of bills.
  While the restoration of the relationship between standard and non-standard rates that the OCC requests above will provide prospective relief to these customers, flexibility for customers to pay these large bills is also needed.  The Commission should order FirstEnergy to work with the affected customers to determine payment plans related to bills for the period prior to the requested restoration in order to assist those customers in dealing with this burden.

Payment plans beyond those normally offered by the Companies should be provided as options for the affected customers, including the one-ninth and one-twelfth plans.
  In addition, budget billing plans that affected residential customers choose to enter into should be adjusted by the Companies on an annual basis, rather than the utilities’ current practice of reviewing plans quarterly.

III.
THE COMMISSION SHOULD INITIATE A PROCEEDING TO EXPLORE LONG-TERM SOLUTIONS THAT BALANCE THE PROMISES MADE TO ALL-ELECTRIC CUSTOMERS WITH THE RATES PAID BY OTHER ELECTRIC CUSTOMERS TO ENSURE FAIR, REASONABLE AND AFFORDABLE RATES FOR EVERY CUSTOMER.

The issues before this Commission to develop fair, reasonable, and affordable rates for every customer creates a daunting task.  Given the impacts of the removal of discounts that were incompletely replaced by distribution and generation credits, care must be given to avoid rate shock resulting from changes in rate designs.  Attention must be given to any FirstEnergy promises and inducements that caused homebuilders to construct, and residential customers to buy, all-electric homes.  Equally important is the review of the impact on other electric customers (i.e. those who heat with non-electric sources of energy) of any increased rates that they may be asked to pay.  A delicate balance must be struck, and any long-term solution that impacts customer groups must adhere to the regulatory principle of gradualism.  

The status quo is not acceptable because it has caused significant hardship to many residential customers.  In order to arrive at a proper balance, a detailed review of rate impacts based upon various levels of usage for all-electric and other electric customers must be undertaken.  Such a proceeding would include efforts to better understand the promises made by FirstEnergy regarding the level of discounts all-electric customers should receive, and efforts to strike the appropriate balance that would provide reasonable and affordable rates for every FirstEnergy customer.  

Also important is a determination of how rates should be allocated on both an intra-class and inter-class basis.  This determination requires detailed analyses and scrutiny in order to arrive at fair, reasonable, and affordable rates for all stakeholders.  

IV.
AN INVESTIGATION SHOULD BE CONDUCTED INTO ANY FAILURE BY FIRSTENERGY TO ABIDE BY COMMITMENTS TO RESIDENTIAL CUSTOMERS.

A. Introduction
Complaints regarding the elimination of all-electric, winter rates are easily noticed in reports by the press and elsewhere since the onset of the 2009-2010 winter heating season.  The complaints have reached the General Assembly.  The House of Representative’s Consumer Affairs and Economic Protection Committee held a hearing regarding the elimination of all-electric rates on February 17, 2010.  Members of the General Assembly also helped organize public meetings to provide interested individuals the opportunity to voice their opposition to the elimination of all-electric rates.  Those public meetings include one conducted at the Lakeland Community College and at Kent State (Ashtabula Campus) on February 18, 2010.  A meeting was held on February 22, 2010 in Strongsville, Ohio.
  Additional meetings are planned for North Ridgeville on the evening of February 25, 2010, and in Cuyahoga County on a date to be determined later.    

The complaints include an element not usually part of customer protests over increased rates during troubled economic times -- complaints included comments that the Companies have promoted all-electric service using promises of guaranteed, separate (i.e. favorable) treatment of all-electric customers.  Such promotional practices have allegedly been directed at customers.
  Such promotional practices were also directed at individuals involved in developing residential housing.

Dramatic statements were made before over one-hundred twenty attendees at the Lakeland Community College meeting on February 18, 2010.  A retired OE employee stated that he offered customers discounted all-electric rates during the mid-1980's and 1990's, and that he told potential all-electric customers that their accounts would be "grandfathered" in the event of rate changes.
  OE’s retiree was clearly upset about the situation faced by the loss of all-electric rates, including his apparent roll as “a liar.”
Residential customers and businesses connected with residential developments are disturbed by FirstEnergy’s apparent failure to abide by their commitments regarding the retention of all-electric rates.  Additional information may result from the additionally scheduled meetings.
B.
An Investigation Should be Conducted in this Case or, in the Alternative, in a Separate Docket Regarding the Companies’ Commitments to the Residential Sector.

The situations and questions raised above deserve Commission attention intended to investigate the Companies’ practices (and those of any affiliated entities as they relate to the complaints) regarding service furnished by the Companies to residential customers.  As part of the inquiry and investigation, the Commission should convene a hearing to address the any promises and commitments that were made to customers who thereafter became eligible for non-standard residential rates as well as to any promises and commitments that were made to those involved in developing residential housing whose occupants thereafter became eligible for such non-standard residential rates.  The Commission should require FirstEnergy to divulge the source of funding that was made available to those involved in developing residential housing for non-standard residential customers, whether the source of funding came from customers or shareholders.

The Commission should either pursue an investigation in the above-captioned case or, in the alternative, investigate the Companies’ practices in a separate docket set aside for such a purpose.  Regardless of the case setting, the standards stated in R.C. 4905.26 should apply:

[U]pon the initiative or complaint of the public utilities commission . . . that any regulation, measurement, or practice affecting or relating to any service furnished by the public utility, or in connection with such service, is, or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly preferential, or that any service is, or will be, inadequate or cannot be obtained, . . . the commission shall fix a time for hearing and shall notify . . . the public utility thereof.  

* * *  

[T]he parties to the complaint shall be entitled to be heard, represented by counsel, and to have process to enforce the attendance of witnesses.

As elaborated upon below, appropriate measures should be undertaken by the Commission to help assure that information appropriate for the inquiry is collected.

At the conclusion of such a hearing, the Commission should determine the appropriate treatment of residential customers regarding the past treatment of residential customers and the appropriate rate designs connected with all-electric service.  Such determinations should include, as appropriately determined by the Commission, whether refunds should be issued by FirstEnergy, the level of continued discounting of rates and the cost responsibility for such discounting,
 and whether any phase-out of non-standard residential electric rates for all electric customers is appropriate.

C.
Methods Should be Selected so that the Commission is Properly Informed as Part of its Investigation.

The circumstances surrounding the needed investigation, including the large number of customers affected and who may be able to shed light on all-electric issues, require appropriate methods for collecting information as part of the Commission’s investigation.  The Commission should require expedited discovery, local public hearings, and the solicitation of comments by customers to properly inform its investigation.
Ohio Adm. Code 4901-1-19(A) allows for the PUCO to shorten response times for interrogatories, in setting forth that responses are due “within twenty days after the service thereof, or within such shorter or longer time as the commission, the legal 
director, the deputy legal director, or an attorney examiner may allow.” Ohio Adm. Code 4901-1-20(C) contains a similar provision for production of documents.
Ohio law requires “ample rights of discovery” in R.C. 4903.082, and the PUCO should provide interested parties the opportunity to conduct expedited discovery.  Discovery should be conducted with ten-day turn-around.  The Commission should require service of all discovery requests and responses by e-mail.  Service by e-mail is allowed, but not required, by Ohio Adm. Code 4901-1-5(C).  Ohio Adm. Code 4901-1-14 authorizes attorney examiners and others to enter procedural rulings such as what OCC requests here.  Pursuant to Ohio Adm. Code 4901-1-27(B)(7)(d), examiners are authorized to “assure that the hearing proceeds in an orderly and expeditious manner,” and this objective should be followed by proceeding with ten-day turn-around and e-mail service for discovery.  The PUCO has altered the manner of service for discovery in many previous cases.
  The PUCO should do so again in these cases where timeliness is important.

The Commission should also conduct local public hearings and solicit comments by interested persons (residential customers and others) to properly inform its investigation.  The attachments to this pleading demonstrate the degree to which the public has responded to opportunities to share their experiences regarding contacts with the Companies’ personnel.  Such information should be available as part of the record in the Commission’s investigation.  Public notice of such local public hearings should be published that invites comments on the all-electric rate situation.  Also, FirstEnergy should provide a separate mailing to its customers -- subject to PUCO approval after comment by interested stakeholders -- that explains the investigation and provides appropriate information regarding the means by which members of the public may voice their concerns in a manner that forms part of the record. 

V.
CONCLUSION


FirstEnergy’s proposal in the above-captioned case would affect residential customers through the change in rates that have been proposed by FirstEnergy.  The  proposed rate changes are inadequate for dealing with the burdens placed on large numbers of residential customers.  The discounts previously available in residential non-standard rates should be restored, consistent with the requirements stated in this pleading.

The Commission should develop rates for residential customers that are fair and reasonable, and that balances the interests of electric customers in FirstEnergy’s service area.  
The Commission should not end its efforts on behalf of residential customers who may well have received commitments by FirstEnergy regarding rate treatment that have been broken.  The representations by OE, CEI, and TE personnel (as well as by personnel of any affiliated organization) to residential customers or those connected with the development of residential housing should be examined.  To the extent that business practices were inappropriate, the Commission should take measures to remedy the losses imposed by the actions of the Companies.
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� Customers of the three FirstEnergy companies were subject to a number of tariffs having in common that they were designed in connection with the installation of certain equipment associated with high usage of electricity and discounted rates for high usage blocks of electricity.  These non-standard tariffs included tariffs associated with the installation of demand meters in order to implement controlled service and load management rates.  The term “all-electric” is used in this pleading to refer to all these tariffs (and the customers served), regardless of whether the residences thereby served would generally be described as “all-electric.”





� Application, Exhibit C-1.


� Customers of the three FirstEnergy companies were subject to a number of tariffs having in common that they were designed with reduced rates for high usage blocks of electricity.





� See, e.g., In re FirstEnergy’s 2009 MRO Proposal, OCC’s Initial Post-Hearing Brief at 5 (January 8, 2010) (“Commission should reinstate the Residential Non-Standard Credit Provision in Rider EDR”).





� Application, proposed Original Sheet 123 (one each for OE and CEI) (“Rider RGC”).





� The current FirstEnergy tariffs recognize and reflect the separate treatment of high-use electric customers in each of the three service areas.  See, e.g., OE Tariff No. 11, Original Sheet 81 (“Rider RDC,” developed to address the removal of distribution tariffs for customers having electric space and water heating as well as those having special metering), CEI Tariff No. 13, Original Sheet 81 (“Rider RDC”), compare TE Tariff No. 8, Original Sheet 81 (“Rider RDC”); available at: � HYPERLINK "http://www.puco.ohio.gov/apps/directorylister/docketingfiles.cfm?path=Electric%5C&filearea=2" ��http://www.puco.ohio.gov/apps/directorylister/docketingfiles.cfm?path=Electric%5C&filearea=2�





� See, e.g., id. (OE Tariff No. 11, “Applicable to any customer . . . who on January 22, 2009 took service from the Company under one of the following rates schedules”; CEI Tariff No. 13, “April 30, 2009”; TE Tariff No. 11, “January 22, 2009”).  Generation credits for customers are based upon eligibility for the distribution credits.  See, e.g., OE, CEI, and TE Tariff No. 11, 13, and 8, respectively, Original Sheet 116 (“Rider EDR”).


  


� Application, proposed Original Sheet 123 (one each for OE and CEI) (“Rider RGC” based upon rate treatment on “January 22, 2009,” where the rate schedule treatment on that date is dependent upon elimination of special rates for new customers as the result of Case No. 05-1125-EL-ATA).





� The complications to selling a home in a difficult housing market were stated at a public meeting.  Attachment Set 2, Lakeland Community College, Public Meeting, Consumer Complaint Form by Edward Gaio (February 18, 2010) (“make it even harder to get someone to rent it let alone buy it”).





� Application, proposed Original Sheet 123 (one each for OE and CEI) (“Rider RGC”).





� FirstEnergy should be required to provide information regarding why it has not made its proposal retroactive back to the time when the all-electric rate discounts were removed, or back to the beginning of the winter heating season.





� See, e.g., Attachment Set 1 containing i) Letter from State Representatives Fende and Newcomb (“more than doubled”), ii) John Funk, Legislators whip up crowd of angry all-electric homeowners, Cleveland Plain Dealer (February 22, 2010), and iii) Kent State (Ashtabula Campus), Public Meeting, Consumer Complaint Form by Thomas Martin (February 18, 2010) (“tripled over the last 2 years”).





� For customers with past due balances, the one-ninth payment plan would spread the customer’s total past due balance over nine equal payments and add the charges for the current month.  Similarly, the one-twelfth plan would require twelve equal payments on a past due balance.  In addition, late payment charges should be waived for any payment arrangements (including customized payments arrangements), provided that the customer remains current on those arrangements.





� FirstEnergy describes its “Equal Payment Plan” as requiring “accounts reviewed quarterly and the payment amount adjusted.”  FirstEnergy customer information available at:


https://www.firstenergycorp.com/Residential_and_Business/Billing_and_Payments/Pay_Your_Bill/Equal_Payment_Plan/EPP_Learn_More.html (last checked February 24, 2010).





� PUCO Staff representatives were present at all meetings, as was a representative of the OCC.





� See, e.g., Attachment Set 2, Lakeland Community College, Public Meeting, Consumer Complaint Form by Angelo Camputaro (February 18, 2010) (“good for as long as I would live in that home”); id., Consumer Complaint Form by Maureen Burk (“promised that the discount would always be there”); id., Consumer Complaint Form by Jim and Sue Hartman (“representatives of CEI told us we would continue to get the all electric rate”); id., Consumer Complaint Form by Jayne Darvay (“geothermal – actively promoted & marketed by First Energy years back & lifetime discount was promised”).





� See, e.g., Attachment Set 3, House Consumer Affairs and Economic Protection Committee Hearing, Attachments to the testimony of Kevin Corcoran (February 17, 2010) (containing i) FirstEnergy “Project Assistance Program for Residential Builders and Developers” dated March 13, 2000; ii) CEI letter dated October 21, 1985; iii) FirstEnergy letter dated October 18, 1999; iii) Bob Schmitt Homes letter dated February 25, 1984; iv) OE “1991 Tour of Homes Package”; v) OE “electric heat pump program; vi) OE “Electric Heating Program Analysis”).





� Statements were not transcribed at the public meetings, but were witnessed by the OCC representative and many others.





� Cost sharing determinations may be appropriate, including recognition that residential customers share in the cost of providing discounts to large, non-residential customers whose special discounts are approved by the PUCO.


� See, e.g., In re AEP’s Proposed IGCC Generating Facility, Case No. 05-376-EL-UNC, Entry at ¶(10) (May 10, 2005) and In re  Prudence Review of DP&L’s Billing System Modification Costs, Case No. 05-792-EL-ATA, Entry at 4-5 (October 4, 2005).
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