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MOTION FOR SUSPENSION; MOTION TO SHORTEN TIMEFRAME FOR DISCOVERY RESPONSES; AND MOTION FOR A HEARING, INCLUDING LOCAL HEARINGS

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”), an intervenor on behalf of residential telephone consumers in this proceeding,
 moves the Public Utilities Commission of Ohio (“Commission” or “PUCO”) to issue a suspension order within thirty days of the filing of the Joint Application in this proceeding,
 to ensure that the Joint Application not be deemed approved by operation of law.
  OCC also moves the Commission to shorten to ten days the timeframe for discovery responses, pursuant to Ohio Adm. Code 4901-1-19(A) and 20(C).  Further, the Commission should hold public hearings on the Joint Application in order to determine whether the transfer of the Ohio operations of Verizon Communications, Inc. (“Verizon”), including telephone service to residential customers, to Frontier Communications Corporation (“Frontier”) (collectively, “Companies”) will “promote public convenience and result in the provision of adequate service for a reasonable rate….”

The reasons the Commission should grant OCC’s Motions are further set forth in the attached Memorandum in Support.

Respectfully submitted,


JANINE L. MIGDEN-OSTRANDER


CONSUMERS’ COUNSEL

/s/ Terry L. Etter




Terry L. Etter, Counsel of Record

David C. Bergmann


Assistant Consumers’ Counsel


Office of the Ohio Consumers’ Counsel


10 West Broad Street, Suite 1800


Columbus, Ohio 43215-3485







Telephone:  (614) 466-8574







etter@occ.state.oh.us






bergmann@occ.state.oh.us
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
	In the Matter of the Joint Application of Frontier Communications Corporation, New Communications Holdings, Inc. and Verizon Communications Inc. for Consent and Approval of a Change in Control.
	)

)

)

)

)
	Case No. 09-454-TP-ACO




MEMORANDUM IN SUPPORT


I. 
INTRODUCTION

On May 29, 2009, the Companies filed the above-captioned Joint Application to change ownership pursuant to R.C. 4905.402.  Under R.C.4905.402(B), “[i]f the commission fails to issue an order within thirty days of the filing of the application … the application shall be deemed approved by operation of law.” 

The Commission should issue an order to prevent the Joint Application from being deemed approved by operation of law.  This case involves the proposed transfer of the second largest incumbent local exchange carrier (“ILEC”) in Ohio to a company that, up to now, has been an ILEC in only one small exchange in Ohio.  Ample time and effort for review are needed to ensure the merger will not adversely affect the hundreds of thousands of residential customers served by Verizon and Frontier. 

As explained here, the Commission should also order that local public hearings and an evidentiary hearing will be held when it considers the Joint Application. 

II. 
LEGAL FRAMEWORK

The Companies filed the Joint Application under R.C. 4905.402.  R.C. 4905.402(B) provides:

No person shall acquire control, directly or indirectly, of a domestic telephone company or a holding company controlling a domestic telephone company or of a domestic electric utility or a holding company controlling a domestic electric utility unless that person obtains the prior approval of the public utilities commission under this section.  To obtain approval the person shall file an application with the commission demonstrating that the acquisition will promote public convenience and result in the provision of adequate service for a reasonable rate, rental, toll, or charge.  The application shall contain such information as the commission may require.  If the commission considers a hearing necessary, it may fix a time and place for hearing.  If, after review of the application and after any necessary hearing, the commission is satisfied that approval of the application will promote public convenience and result in the provision of adequate service for a reasonable rate, rental, toll, or charge, the commission shall approve the application and make such order as it considers proper.  If the commission fails to issue an order within thirty days of the filing of the application, or within twenty days of the conclusion of a hearing, if one is held, the application shall be deemed approved by operation of law.

But, as the Companies state, “the essence of the transaction as it relates to Ohio is that Verizon North’s incumbent local exchange carrier (“ILEC”) operations will become controlled by Frontier pursuant to a parent-company merger involving Frontier.”
  Indeed, on May 13, 2009, the Companies entered into a “Merger Agreement,”
 whereby Verizon North’s ILEC operations, along with some long distance and large business customers,
 will be “spun off” into a separate company – New Company Holdings (“NCH”) – which will then “immediately merge” with Frontier.

Thus, the merger statute – R.C. 4905.49 – also is applicable.  R.C. 4905.49 provides, in relevant part: 

With the consent and approval of the public utilities commission, any two or more telephone companies, doing business in this state, or partly within and partly without this state, may consolidate when such telephone companies have complied with the orders and requirements of the commission…. 

***
Such telephone companies shall file with the commission a joint petition for such consolidation….  Upon such filing the commission shall fix a time and place for the hearing of such petition.

***
If, after such hearing, the commission is satisfied that such consolidation will promote public convenience, and will furnish the public adequate service for a reasonable rate, … it shall make an order authorizing such consolidation….

(Emphasis added.)  Thus, R.C. 4905.49 mandates a hearing, and mandates a showing that the applicants are in compliance with Commission orders and requirements. 

Unlike R.C. 4905.402(B), R.C. 4905.49 does not contain an automatic approval clause.  Nevertheless, the Commission has adopted a 30-day automatic approval timeframe for “[a]n application by two or more LECs to merge pursuant to section 4905.242 or 4905.49 of the Revised Code.”
  The Commission may suspend the automatic approval of any application for a change in operations, including an application for transfer of control.

The policy of Ohio also is to be considered.  Under R.C. 4927.04(A)(4), it is state policy to “[p]romote diversity and options in the supply of public telecommunications services and equipment throughout the state.”  The emphasis is on diversity and options, not consolidation. 

These statutory provisions require a detailed review of the Joint Application.  Under these provisions, the OCC moves to suspend the automatic approval process, and moves the Commission to hold the required hearing on the Frontier/Verizon/NCH merger. 
III. 
MOTION FOR SUSPENSION

The Commission should suspend the 30-day process in R.C. 4905.402 and Rule 14(B)(1)(d) for at least two reasons.  First, a suspension is necessary for the Commission to carefully and thoroughly examine the impact of the acquisition on Ohio consumers of telephone services.  There can be no doubt that the transfer of Verizon’s 435,000 residential customers in 244 exchanges in 77 Ohio counties
 to Frontier, which serves only 480 residential customers in one Ohio exchange,
 deserves and requires a more extensive examination than that allowed by a 30-day automatic approval process.  The potential impact on the public interest warrants a more thorough review than the 30-day process permits.  

Second, the PUCO must suspend the Joint Application because R.C. 4903.082 requires that “[a]ll parties and intervenors shall be granted ample rights of discovery.”  OCC has already served discovery on the Companies, but there will certainly be a need for additional and follow-up discovery requests.  Ample discovery cannot be accomplished in 30 days.  As the statutory agency safeguarding the interests of Ohio residential utility consumers, the OCC is requesting that the Commission grant a suspension and provide for ample discovery rights in order to ensure the merger is within the public interest.  

The Commission has suspended similar applications from the automatic approval process in the past.
  The Commission should do the same here. 

IV.
MOTION TO SHORTEN TIMEFRAMES FOR DISCOVERY RESPONSES
Ohio Adm. Code 4901-1-17(A) provides that “discovery may begin immediately after a proceeding is commenced and should be completed as expeditiously as possible.”  In addition, under Ohio Adm. Code 4901-1-19(A) and 20(C), responses to interrogatories and requests for production of documents, respectively, must be made within 20 days.  Both rules, however, allow the Commission to change that requirement.

In keeping with the Companies’ desire to proceed expeditiously on their Joint Application,
 and with other cases before the Commission,
 discovery should be conducted on an expedited schedule in this case.  The Commission should order that all discovery requests and responses should be made electronically based upon an end of day that complies with the close of the PUCO’s docketing offices at 5:30 p.m.  In addition, the timeframe for providing discovery responses should be reduced to ten days. 

V.
MOTION FOR A HEARING, INCLUDING LOCAL HEARINGS


The nature of the transfer of control requires that the Commission hold full public hearings on the Application.  R.C. 4905.03(A)(2) defines a “telephone company” as one “engaged in the business of transmitting telephonic messages to, from, through, or in this state….”  Frontier and Verizon have clearly demonstrated within the Joint Application that they and/or their subsidiaries are telephone companies fitting within the definition above.
  Thus, R.C. 4905.49 applies here, and the PUCO is required to schedule a hearing pursuant to that statute.  

Even if the Commission views the transaction as being governed by R.C. 4905.402, a hearing is necessary.  As discussed above, Frontier has limited operations in Ohio, yet is seeking to acquire the operations of a much larger – indeed, the second largest – ILEC in Ohio.  There are genuine questions regarding Frontier’s ability and plans to make much-needed improvements to Verizon’s service quality
 and to fulfill its promise to expand the availability of broadband in Ohio’s rural areas.

In addition, there were problems in other states after Verizon sold its rural lines to a much smaller company.
  A hearing is necessary in this proceeding to examine whether similar problems may occur in Ohio relative to the proposed transaction here, and how they may be prevented.  

These and other issues have a bearing on whether “the acquisition will promote public convenience and result in the provision of adequate service for a reasonable rate, rental, toll, or charge.”
  The Commission should hold local public hearings around the state in enough centralized locations – such as Ashland, Athens, Bowling Green, Bryan, Celina, Marion, New Philadelphia, Norwalk, Port Clinton, Portsmouth and Troy – so that that the Companies’ current customers may conveniently present to the PUCO, in person, their expectations regarding the transaction.  In addition, the Commission should hold an evidentiary hearing, at which the Companies will have the burden to show that the proposed transaction meets the statutory criteria for PUCO approval.  The Commission should be able to hold a hearing and reach a decision in the case within or close to the 120-day period that the Companies requested.

VI. 
CONCLUSION
The Commission should issue an order to prevent the Joint Application from being deemed approved by operation of law.  In addition, the Commission should schedule local public hearings on the Joint Application, and an evidentiary hearing as dictated by law and the need for a reasoned review of the Joint Application.  The Commission must judge whether granting the Joint Application will promote the public convenience for hundreds of thousands of Ohioans and must ensure the Companies’ customers receive adequate service at reasonable rates.
Respectfully submitted,
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Associate General Counsel
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� OCC filed a Motion to Intervene in this proceeding on June 1, 2009.


� The Joint Application was filed on May 29, 2009.


� See R.C. 4905.402(B); Ohio Adm. Code 4901:1-6-14(B)(1) and (2).


� R.C. 4905.402(B).


� Application at 1 (emphasis added).


� Id. at 8.


� See id. at 1.


� Id. at 8.


� Ohio Adm. Code 4901:1-6-14(B)(1)(d) (“Rule 14(B)(1)(d)”).


� Ohio Adm. Code 4901:1-6-14(B)(2) (“Rule 14(B)(2)”).


� As of December 31, 2008, Verizon had 435,960 residential customers.  See Verizon’s 2008 Annual Report submitted to the PUCO, amended Schedule 28.  See also Verizon’s Ohio service territory map, available at http://www.puc.state.oh.us/pucogis/bigLEC2/Verizon_34x44.pdf, which shows that Verizon serves customers in every Ohio county except Ashtabula, Cuyahoga, Gallia, Geauga, Hamilton, Knox, Lake, Logan, Mahoning, Putnam and Trumbull.


� As of December 31, 2008, Frontier had 480 residential customers in the Cooney exchange in Williams County.  See 2008 Annual Report submitted to the PUCO, Schedule 28.


� See In the Matter of the Joint Application of Embarq Corporation and CenturyTel, Inc. for Approval of Transfer of Control of United Telephone Company of Ohio, United Telephone Company of Indiana, Inc., and Embarq Communications, Inc., Case No. 08-1267-TP-ACO, Entry (February 13, 2009); In the Matter of the Joint Application of SBC Communications Inc., and AT&T Corporation for Consent and Approval of a Change in Control, Case No. 05-269-TP-ACO, Order (March 9, 2005) at 3.  


� See Joint Application at 17-18.


� See, e.g., Ohio Adm. Code 4901:1-4-09(I) (requiring electronic responses to discovery within ten days after electronic service in basic service alternative regulation cases); In the Matter of the Application of The Dayton Power and Light Company for Approval of Its Electric Security Plan, Case Nos. 08-1094-EL-SSO et al., Entry (November 26, 2008) at 2.


� Joint Application at 3-5. 


� For example, the latest ARMIS report summaries at the Federal Communications Commission shows that Verizon has had, by far, the most complaints per one million access lines in Ohio in each of the past four years.  See http://fjallfoss.fcc.gov/eafs7/preset/servicequality/SQReport_Result.cfm.


� See Joint Application at 3.  After agreeing to buy Verizon access lines in three New England states, FairPoint Communications encountered difficulties in convincing regulators that its broadband service would be reliable.  The problem was that “[t]he Verizon system FairPoint now uses is out of date, limiting FairPoint’s ability to offer broadband and other high-end data services.”  “FairPoint nears transfer of Verizon system,” Charlotte Business Journal (February 2, 2009), available at http://www.bizjournals.com/charlotte/stories/2009/02/02/daily9.html.


� See “FairPoint struggles with post-Verizon backlog,” TelephonyOnline (March 6, 2009), available at http://telephonyonline.com/independent/news/fairpoint-verizon-customer-backlog-0306/.  See also FairPoint’s 1st quarter 2009 financial results (“While the systems cutover has resulted in a disruption to our operations and has negatively impacted or inconvenienced many of our customers” and “Our financial performance was negatively impacted during the first quarter as we continued to incur substantial cutover related costs”), available at http://www.fairpoint.com/Images/05%2005%2009%20-%20FairPoint%201Q09%20Earnings%20Press%20Release-FINAL_tcm52-7341.pdf.


� R.C. 4905.402.


� Joint Application at 18.
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