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TO THE RE-PROMULGATED ELECTRIC MINIMUM SERVICE RULES

I.
Introduction 

Now come Constellation NewEnergy, Inc., Direct Energy Services, LLC, and Integrys Energy Services, Inc. (hereinafter collectively referred to as the “Competitive Suppliers”) and in response to the Commission’s Entry of July 23, 2008 (“July 23rd Entry”) submit the following Reply Comments on the re-promulgated rules for: Chapter 4901:1-09;  Chapter 4901:1-10; Chapter 4901:1-21; Chapter 4901:1-22; Chapter 4901:1-23; Chapter 4901:1-24; and Chapter 4901:1-25.  Each of the Competitive Suppliers is a certificated competitive retail electric service provider (“CRES”) and is active in the Ohio energy market.  The Competitive Suppliers provided both initial comments in June of 2007 and reply comments in July of 2007 when the Commission originally promulgated changes to the rules in the above listed Chapters of the Ohio Administrative Code.  The Competitive Suppliers also filed Initial Comments on August 12, 2008.
These Reply Comments are submitted in response to the August 12, 2008 Initial Comments submitted by other parties in this proceeding.  Where there is a reference to “Initial Comments”, the reference is to the August 12, 2008 Initial Comments of that party.  The mere fact that the Competitive Suppliers did not respond to each and every comment does not mean that the Competitive Suppliers agree with such comments.  

At the outset, the Competitive Suppliers agree with the Initial Comments of the Northeast Ohio Public Energy Council (“NOPEC”) regarding the importance of considering in these rules and in the utilities’ Electric Security Plan cases the effect of non-bypassabile generation charges and proposed deferral of various generation-related changes that adversely affect government aggregation programs.  NOPEC Initial Comments, pp. 1-3.  Furthermore, it is important that the Commission carefully consider the adverse effect of non-bypassabile generation charges and related deferral of actual generation charges on competitive retail electric service.  
II.
Comments on Selected Rule Amendments 

A. 4901:1-9-05 Uniform system of accounts for electric companies

Proposed Rule 4901:1-9-05 of the Ohio Administrative Code would require CRES to keep their accounting records in compliance with the Uniform System of Accounts (“USOA”) as adopted by the Public Utilities Commission of Ohio.  The proposed rule would also allow the Commission to create additional accounts.  Currently, electric utilities use the USOA, while CRES as a general rule use more conventional business accounting formats.

The Competitive Suppliers note that no one addressed this issue in their initial comments to the re-promulgated rules and reiterate.  Section 4905.13, Revised Code authorizes the Commission to establish a system of accounts for public utilities, but no comparable authority exists with respect to the establishment of an accounting system for CRES.  Since CRES are not utilities, the Commission has no statutory authority to mandate a particular accounting systems for CRES. Further, even assuming the Commission had the authority to mandate that CRES use a particular accounting system, no compelling reason for the use of the USOA has been made. The USOA is an accounting system designed for use in cost of service regulation which is not applicable to CRES. Lacking authority or a compelling need this rule should not be adopted.

B. 4901:1-10-24 Customer safeguards and information

The Staff proposed changes to the rule would require that an electric utility provide 24 months, rather than 12 months, of a customer's usage history and meter data, upon request.  The proposed change is a positive, logical, and appropriate step, as it is consistent with a similar requirement that is imposed on CRES providers with regards to the rights of their customers to obtain 24 months of usage history from the CRES upon request.  In addition to our initial suggestions for clarification in the rule, we agree with Dayton Power and Light Company that the rule should be clarified to limit the requests to the most recent twenty-four months. See Dayton Power and Light Initial Comments, p. 14.

The Ohio Consumer and Environmental Advocates (“OCEA”) advocate restricting release of a customer’s account number, even when the customer authorizes such release via electronic means.  The OCEA would also prevent release of the customer’s account number for purposes of cooperation with governmental aggregation program.  The  Competitive Suppliers oppose proposed rule changes that undermine the desire of customers, and thwarts the ability of CRES providers and governmental aggregators to provide efficient and cost-effective electric power and energy service to retail customers.
C. 4901:1-10-32 Cooperation with certified governmental aggregators
The Competitive Suppliers support NOPEC in their request that the electric utility purchase 100% of the accounts receivable of a CRES attributable to service provided to governmental aggregation programs.  See NOPEC Initial Comments, pp. 9-10.  This has operated very successfully for large Ohio natural gas utility customer choice programs.  The Competitive Suppliers addressed the issue of the purchase of accounts receivables in our Initial Comments to Proposed Rule 4901:1-21-18(H).  At a minimum, if the Commission does not grant the request of NOPEC, it should grant our request that the matter be referred to a Commission-sponsored electric industry collaborative or workshop process composed of the relevant stakeholders for further discussion and development.

NOPEC makes various additional proposals that permit and promote aggregation, as follows: (1) the utility provide load data to the governmental aggregation for customers individually and for the aggregator’s load as a whole, in an electronic format that provides flexibility and ease of use (NOPEC Initial Comments, pp. 6-7); (2) that the utility identify mercantile customers as defined within the rules; and (3) that no switching fee be assessed to customers or accounts that switch to or from a governmental aggregation program.  The Competitive Suppliers support those specific proposals. 

D. 4901:1-10-33 Consolidated billing requirements
The Competitive Suppliers oppose the Ohio Farm Bureau Federation’s comment that, in conjunction with 4901:1-10-22(D), CRES providers should ensure that their respective bill paying agency outlets, if any, should permit consumers to pay in cash, by check or credit/debit cad, and should process/acknowledge payments within twenty-four hours.  See Ohio Farm Bureau Initial Comments, at pp. 5 and 7.  A CRES is a competitive business and is not a public utility.  Accordingly, a CRES may choose which services to provide based on what it perceives its customers desire and what its customers are willing to pay for.  

E. 4901:1-21-03(D) General provisions
Subsection (D) requires a CRES to submit price per kilowatt hour in a fixed rate contract, an explanation of the factors that will cause the price to vary in a variable price contract, a list of other recurring and non-recurring charges and a statement regarding the duration of the contract term to the Director of the Service Monitoring and Enforcement Department.  The Competitive Suppliers oppose the OCEA request to be provided with the rate and cost information that CRES providers are using to market to residential consumers and for CRES providers to be required to provide copies of all offers to Commission Staff and OCC for review.  See OCEA, et al. Initial Comments, p. 127.  Any violations contained in any marketing materials will be dealt with by the Commission, its staff, or in a court and there is no need, or authority, for OCC to review that information until a case or investigation is initiated to which the OCC is a party.

F. 4901:1-21-06(B)(1); (D)(2)(b)(ii); (D)(2)(b)(iii) Customer enrollment
The Competitive Suppliers agree with the OCEA that the restriction on former PIPP customers that are on the PIPP arrearage crediting programs found in Subsection (B)(1) be eliminated so that these customers can contract with CRES.  See OCEA Initial Comments, p. 129.  Former PIPP customers should not be restricted from shopping and taking advantage of services that meet their electric needs.  Not allowing former PIPP customers to contract with CRES would essentially be imposing a penalty on those customers.  Moreover, allowing them to contract with CRES providers to take advantage of potentially lower cost offerings would provide such former PIPP customers with extra money that could be used to pay back any remaining arrearages.

However, the Competitive Suppliers oppose the OCEA’s proposal in Subsection (D)(2)(b)(ii) to increase from one to two years the time period CRES are required to retain copies of audio recordings of customer enrollments after the contract is terminated.  See OCEA Initial Comments at p. 131.  There have not been any problems presented with the current one-year time period.  Any questions a residential customer might have would certainly be raised within one year after the contract is terminated.  Absent a compelling reason to change, the rule should remain as it is.  

The Competitive Suppliers also oppose the proposed change to Subsection (D)(2)(b)(iii) to allow customers to request copies of the audio recordings on their own behalf.  See OCEA Initial Comments, p. 131.  The current structure that exists allows for the OCC or the consumer affairs department of PUCO to make such requests.  This structure works well because those making the request know what they are getting and have the ability to work with the electronic files that are provided.  Additionally, this current structure ensures that files are not requested unless there is a need for the audio recording to be produced.  The only real need for copies is in a proceeding and in that situation, the chain of custody becomes important and the OCC and the Service Monitoring and Enforcement Department of the PUCO are best suited to handle those needs.  Alternatively, if the customer wants to hear the audio recording, the CRES can certainly play back the audio recording to the customer over the phone, but a copy of such recording is not necessary.  
G. 4901:1-21-07 Credit and deposits
Contrary to the Initial Comments of Columbus Southern Power and Ohio Power at pp. 23-24, the Competitive Suppliers support the Staff’s deletion of Subsection (A)(8) which notifies customers that the failure to pay competitive retail electric service charges may result in the customer being returned to the EDU’s standard offer service and forfeiture of the customer’s ability to choose another CRES provider until the arrearages are paid off.  The Competitive Suppliers believe that the Staff correctly edited that provision out of this section because it does not pertain to credits and deposits.  

H. 4901:1-21-09(D)(2) Environmental Disclosure
The Competitive Suppliers oppose the Ohio Consumer and Environmental Advocates’ proposal (OCEA Initial Comments, pp. 135-136) to add a new subsection (f) that requires CRES providers to report the annual and cumulative environmental benefits and percentage of load reduction from the energy efficiency kWh savings resultant from programs developed under the requirements of S.B. 221 and for CRES providers to report annual and cumulative environmental benefits and percentage of load generated from the renewable energy provisions developed under the requirements of S.B. 221.  Under S.B. 221 CRES have no requirements concerning energy efficiency.  The responsibility for energy efficiency under S.B. 221 lies with the utility companies who have the ability to charge customers to develop such programs.  CRES do not have that ability and therefore a reporting requirement similar to that of the utilities is inappropriate for CRES.

I. 4901:1-21-10 Customer Information
The Competitive Suppliers oppose the OCEA’s proposal (OCEA Initial Comments, p. 137) to require explicit customer consent before a CRES can disclose a customer’s social security number for credit evaluations or as part of an assignment process.  CRES use social security numbers for credit evaluation, collections and/or credit reporting purposes, consistent with the current rule.  As evidenced by the current problems with the sub-prime mortgages, it is very important for any vendor taking on a credit relationship to make sure that the counter party has suitable credit.  Further, if a CRES already possesses a customer’s social security number and the customer has explicitly indicated it wants to buy power from another CRES, it seems only reasonable to disclose that number to the new CRES so that the transfer can be efficiently and promptly completed.  
J. 4901:1-21-11(C); (F)(3) Contract administration
The Competitive Suppliers oppose the OCEA’s proposal (OCEAInitial Comments, p. 138) to increase the time period CRES providers must maintain copies of individual customer contracts after the contract has terminated.  Currently, CRES providers have to maintain such copies for no less than two years and there have not been any noted problems.  OCEA wants to increase the time period to three years but provides no compelling reason for the change.  OCEA states that customers “may” have questions after the two year period has expired, but have not presented any evidence of a need to increase the time period.  Questions concerning a contract that has already terminated will in all likelihood surface within two years after the contract has ended.  Therefore, the rule should not be changed.

The Competitive Suppliers also oppose the OCEA’s suggestion regarding contract renewals (OCEA Initial Comments, pp. 139-141) to eliminate the most widely used and popular contract renewal method and instead require a customer to either affirmatively respond to a revised contract or proceed under the new terms on a month-to-month basis.  The Competitive Suppliers are unaware of any problems with the existing rule and believe that the Staff has appropriately protected the public interest with the two notice automatic renewal.  The recommendation by the OCEA would be a Draconian cure for a problem that has yet to be identified.  It should be rejected.
K. 4901:1‑21‑12 Contract disclosure
The Competitive Suppliers disagree with OCEA’s comment that a demonstrated satisfactory credit standing with the electric utility should constitute satisfactory credit with a CRES provider.  See OCEA Initial Comments, p. 142.  Public utilities have bad debt cost components in their rates to recover the costs the utility incurs on behalf of customers that do not pay for the electric power and energy they consume.  CRES have no captive customers to charge a bad debt cost component.  Therefore, the risks and credit standards of utilities and CRES are not the same and the CRES provider should not be forced to accept a credit standing from the electric utility as satisfactory.   Furthermore, just because a customer has satisfactory credit with the electric utility, does not mean that the CRES provider would know such information or have any way to obtain such information from the electric utility.   

L. 4901:1-21-14(C) Customer billing and payments

This rule, as proposed, requires CRES providers to render bills for residential and small commercial customers at monthly intervals consistent with those of the customer’s electric utility .  OCEA has proposed that a billing month be defined as 28-32 days.  See OCEA Initial Comments, p. 145.  The Competitive Suppliers oppose OCEA’s proposal.  The rule should recognize that CRES providers can only issue invoices for actual usage if CRES providers obtain that usafe information from the electric utility.  As such, the billing interval needs to provide a commercially reasonable amount of time for a CRES providers to render an invoice after it obtains meter reading information from the utility.  CRES providers do not have authority to read the meters and are entirely dependent upon the ability of the utility to issue timely usage information.  Furthermore, the OCEA’s proposal could lead to mutually inconsistent requirements.  For instance, if the utility is outside of the 28-32 day window, it is unclear whether the CRES would be required to bill consistent with the electric utility or whether the CRES would be required to bill for service in the preceding 28-32 days.  If the utility is billing inside the 28-32 day window, the language is redundant.  Because there is no compelling reason to change the rule, and the proposed change creates uncertainty, the rule should only require that CRES providers bill consistent with the utility.

The Competitive Suppliers also oppose the OCEA’s proposed new paragraph (I) (OCEA Initial Comments, p. 145).  This proposed rule would require CRES to make arrangements for accepting cash payments at business offices and other appropriate locations within the service territory at no cost to the customer and would require CRES to adhere to all Commission rules regarding payment centers for electric utility customers.  The Commission lacks the authority to mandate that CRES have business payment locations and accept cash payments.  Furthermore, this requirement is an impediment to retail choice.  A CRES is not a public utility and may choose which services to provide based on what it perceives its customers desire and what services its customers are willing to pay for.  If customers want a service provider to accept cash payments at business offices, some CRES will provide that service.  However, other customers may not want such a serive offering and will choose a CRES that does not provide such service and therefore does not have to factor such cost into its price of service.  The OCEA’s proposal should be rejected. 

The Ohio Farm Bureau Federation recommends that, as discussed above in regards to section 4901:1-10-33, CRES providers should ensure that their respective bill paying agency outlets, if any, permit consumers to pay in cash, by check or credit/debit cad, and process/acknowledge payments within twenty-four hours. (Ohio Farm Bureau Initial Comments, pp. 5 and 7.).  For the reasons discussed above, the Ohio Farm Bureau Federation’s proposal should likewise be rejected.
M. 4901:1-21-17(E)(2); (E)(4) Opt-out disclosure requirements
The Competitive Suppliers agree with OCEA’s proposed revision increasing the time limit for aggregators to distribute opt-out notices from 30 days to 60 days from the date the list is received from (as opposed to generated by) the electric utility.  Aggregators have to perform a variety of functions upon receiving customer lists, and further need to be assured that they will have a reasonable and definite period of time in which to take those necessary actions. The Competitive Suppliers also support OCEA’s comment that Government Aggregators should not be held responsible for sending its opt-out materials to a customer that appears on the electric utility’s list.  See OCEA Initial Comments, p. 148.  The Government Aggregator must rely on the list supplied to it by the electric utility.  The responsibility for such list and for materials being sent to customers who appear on the list should stay with the controller of the list: the electric utility.  Similarly, the Competitive Suppliers support OCEA’s comment at p. 148 of its Initial Comments that Government Aggregators should not be held responsible for trying to determine which mercantile customers have become ineligible without proper notification from the electric utility.  The electric utility should identify eligibile customers, which should exclude PIPP customers or customers that subsequently become eligible for PIPP after being part of an aggregation program.

N. 4901:1-21-18(C) and (H) Consolidated billing requirements
The Competitive Suppliers support Dominion Retail, Inc.’s proposal for an additional amendment to address the purchase of receivables by electric utilities providing consolidated billing services to CRES.  The proposal encourages the provision of competitive supply options for customers, while allowing electric utilities and CRES to establish mutually acceptable terms and conditions.

OCEA propose that a month be further defined as billing for the 28-32 days of usage before the bill was rendered.  See OCEA Initial Comments, p. 149.  The Competitive Suppliers oppose this amendment for the same reasons stated above for Rule 4901:1-21-14. 

For the reasons stated above for Rule 4901:1-21-14, the Competitive Suppliers also oppose OCEA’s suggestion (OCEA Initial Comments, pp. 149-150) that CRES that bill both CRES charges and electric utility charges should have to make provisions for acceptance of cash payments at company offices or authorized agents at no cost to the customer.

The Competitive Suppliers would like to note that Columbus Southern Power Company and Ohio Power Company opposed changing the current partial payment priority system, (Columbus Southern Power and Ohio Power Initial Comments, p. 24), but that the reference to their reason for the objection was incomplete, thus preventing the Competitive Suppliers from commenting on their objection.  The Competitive Suppliers support the rule as proposed.

III.
Conclusion

The Competitive Suppliers thank the Commission for this opportunity to comment on the rules in Chapter 4901:1-09;  Chapter 4901:1-10; Chapter 4901:1-21; Chapter 4901:1-22; Chapter 4901:1-23; Chapter 4901:1-24; and Chapter 4901:1-25 of the Ohio Administrative Code.  The Competitive Suppliers request that the Commission adopt the rule changes described in their Initial Comments and those described above. 
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