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OBJECTIONS TO DUKE ENERGY’S PORTFOLIO OF Energy Efficiency and Peak Demand Reduction Programs
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

AND

THE NATURAL RESOURCES DEFENSE COUNCIL

I.
INTRODUCTION
On December 29, 2009, Duke Energy Ohio, Inc. (“Duke”) docketed a portfolio of energy efficiency and peak demand reduction programs (“EE/PDR Portfolio”) for its electric security plan, as required by R.C. 4928.66 and Ohio Adm. Code 4901:1-39-04.  In an Entry issued on February 17, 2010, the Public Utilities Commission of Ohio (“Commission” or “PUCO”) established a procedural schedule for this proceeding.  Among other things, the Entry required that, under Ohio Adm. Code 4901:1-39-04(D), all objections to Duke’s EE/PDR Portfolio must be filed by March 1, 2010.
  The Entry noted that the rule requires objections to “specify the basis for the objections, including any proposed additional or alternative programs or modifications to the electric utility’s proposed program portfolio plan.”

The Office of the Ohio Consumers’ Counsel (“OCC”), an intervenor on behalf of Duke’s approximately 607,000 residential utility consumers, and the Natural Resources Defense Council (“NRDC”) file Objections to Duke’s EE/PDR Portfolio.
  OCC/NRDC object to Duke’s proposal to the extent that the Company intends to collect from customers any lost generation revenues through its Rider DR-SAW, which is Duke’s distribution rider for energy efficiency.  In addition, OCC/NRDC urge the Commission to require Duke to undertake field verification of the installation of measures installed in its Energy Efficiency Education Program for Schools, and to describe changes in program design or implementation that have occurred or have been planned since the Commission approved the Company’s application for an Electric Security Plan (“ESP”).
II.
THE COMMISSION SHOULD NOT ALLOW DUKE TO COLLECT ANY LOST GENERATION REVENUES FROM CUSTOMERS UNDER THE COMPANY’S EE/PDR PORTFOLIO.

Collection of lost generation revenues is not provided for by Ohio Adm. Code 4901:1-39-07(A).  The rule allows electric distribution utilities (“EDUs”) to collect from customers certain costs associated with their EE/PDR portfolios.  The rule specifies that EDUs may seek to collect “costs due to electric utility peak-demand reduction, demand response, energy efficiency program costs, appropriate lost distribution revenues, and shared savings.”  (Emphasis added.)  Lost generation revenues are not specified in the rule, and thus EDUs may not collect such revenues from customers.  

Under the legal doctrine of expressio unius est exclusio alterius, it is appropriate to conclude that lost revenues associated with generation were deliberately excluded.  There was a full vetting of all issues in the rulemaking process and had it been the intent of the Commission to include lost revenues associated with generation, it would have 

done so then.  The new Commission rules in this regard need to be respected.  

Although the collection of lost generation revenues through Rider DR-SAW was contained in the Stipulation and Recommendation in Duke’s ESP case,
 that was approved with some modifications by the Commission, the Stipulation also required Duke to “conform to the Commission’s ESP rules as set forth in Case Nos. 08-777-EL-ORD and 08-888-EL-ORD.”
  Rider DR-SAW does not conform to Ohio Adm. Code 4901:1-39-07(A), and thus does not conform to the Commission’s ESP rules.  The Company should therefore be required to modify Rider DR-SAW by removing lost generation revenues, in conformance with Commission rules.

III.
THE COMMISSION SHOULD REQUIRE THE COMPANY TO UNDERTAKE FIELD VERIFICATION OF THE INSTALLATION OF MEASURES INSTALLED IN ITS ENERGY EFFICIENCY EDUCATION PROGRAM FOR SCHOOLS.
The Company’s Energy Efficiency Education Program for Schools, described in pages 16-17 of the EE/PDR Portfolio, will contribute 23 percent of the Company’s 2010 energy savings from the residential sector.  Deeming energy savings from “kits” sent home from school is risky because residents are not contributing to the incremental cost of measures or opting into the program; program theory suggests there is a risk the kit measures will not be installed.  

It is critical that the Company’s EM&V contractor verify the installation of kit contents as it measures the energy saving impacts of the program.  Otherwise, the impacts of the program could be overstated.  Therefore, at this time, the Commission should require the Company to use the program impacts from the impact evaluation report prepared by TecMarket Works on September 15, 2008.

IV.
THE COMMISSION SHOULD REQUIRE THE COMPANY TO DESCRIBE CHANGES IN PROGRAM DESIGN OR IMPLEMENTATION THAT HAVE OCCURRED OR HAVE BEEN PLANNED SINCE THE COMMISSION APPROVED THE COMPANY’S APPLICATION FOR AN ELECTRIC SECURITY PLAN.
From Duke Energy Community Partnership meetings, OCC/NRDC understand that the Company has changed the method it uses to encourage adoption of Compact Fluorescent Light Bulbs technology from what was described in the Company’s ESP application.  However, the Portfolio contains no mention of this change or of other program design or implementation changes that have occurred since the Commission approved the Company’s ESP application.  

Without such information, parties have an incomplete understanding of the Company’s plans for complying with R.C. 4928.66.  The Commission should require the Company to describe changes in program design or implementation that have occurred or have been planned since the Commission approved the Company’s ESP application.
V.
CONCLUSION
The changes to the EE/PDR Portfolio discussed herein help ensure that the EE/PDR Portfolio complies with the law and has not been altered since approval of Duke’s ESP application.  The Commission should adopt the recommendations of OCC/NRDC.
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� Entry at 1.  


� Id.


� NRDC was granted intervention in the Entry (at 3).  OCC filed a Motion to Intervene in this proceeding on February 4, 2010.  The Entry did not address OCC’s Motion.


� Case No. 08-920-EL-SSO, Stipulation and Recommendation (October 27, 2008) at 18-27.


� Id. at 37.


� The impact evaluation report is contained in the Company’s application in Case No. 08-122-EL-UNC.
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