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AMERCIAN AUGERS, INC.’S BRIEF IN RESPONSE TO
JURISDICTION BRIEF OF RESPONDENT PETRO EVALUATION SERVICES, INC.
American Augers, Inc. (“American Augers”) hereby responds to Petro Evaluation Services, Inc.’s (“Petro”) Brief denying that the Public Utilities Commission (the “Commission”) has jurisdiction over it or over the subject matter of American Auger’s Complaint against it.
Petro claims that American Augers never had service issues because American Augers

wrote a cordial letter to Petro when it changed to a reliable natural gas supplier in an apparent attempt to distract the reviewer’s attention from a multitude of other facts and information which show that American Augers had serious service issues when purchasing natural gas from Petro.  Most importantly, Petro’s President and its Field Superintendent both testified that American Augers had service problems in the form of low – and at times no – gas volume, which was never fixed by Petro.  

In the Spring of 2009, American Augers’ Facility Supervisor, Roger Eichel, called in Petro’s Field Superintendent, Steve Franks, to assist with low gas pressure when it was testing its new paint booths following an expansion. (Franks, p.51; Dolan Affidavit, ¶13)  According to Petro’s President, Steve Franks’ duties are “Everything in the field, he fixes, he works on, he’s our man Friday.” (Jay Henthorne, p.32)  After the low gas pressure complaint was made by American Augers, Steve Franks went to the American Augers facility and tested the meter and the line pressure. (Franks, p.49)  Franks verified that when American Augers turned on a paint booth, it would bleed the line system down to hardly any gas at all. (Franks, p.49)  Franks and another individual attempted to fix the problem by bringing up the regulators on the line but that did not improve the pressure problem. (Franks, p. 50)  Franks returned to American Augers on multiple occasions to try to fix the problem.  However, the problem was never fixed. (Franks, p.50-52; Dolan Affidavit, ¶13)  Franks testified at deposition regarding the problems as follows:
Q: And at some point after that, there is an incident when you are called out to American Augers and called and they say there is low pressure?

A: Yes.

Q: That is after the no pressure incident?

A: Correct.

Q: And you went out to American Augers again and you checked the meter; it that correct?

A: Correct.


***


Q: Okay.  And after you were out checking the lines with Bob and Roger, what did you do after that?


A: We, Bob and I talked about bringing up the pressure on the line, Gatherco’s line, which we did.


Q: How did you go about doing that?


A: We have a station down off of 302, 201, and he tried to crank the regulators up a little bit more.


Q: And did that work?


A: No.


Q: Did you try something else or Bob try something else?


A: I don’t believe so, at that time, no.


Q: So on that day when you went out, the problem did not get fixed?


A: Correct.


Q: Did the problem ever get fixed?


A: No.
(Franks, p.48-51)

On August 21, 2009, American Augers and Petro had an in-person meeting to discuss American Augers’ natural gas needs and entering into another agreement. (Jay Henthorne, p.88; Dolan Affidavit, ¶14)  On October 16, 2009, Petro provided American Augers with a new proposed Natural Gas Sales Agreement with a price increase. (Dolan Affidavit, ¶18, Exhibit-10; Jay Henthorne, p. 91; Exhibit-11)  On October 26, 2009, American Augers provided a counter-proposal via email. (Dolan Affidavit, ¶20, Exhibit-11; Jay Henthorne, p.93; Exhibit-25)  The American Augers’ counter-proposal contained the price increase that Petro wanted and other terms that American Augers wanted and/or needed in order to have sufficient natural gas to continue its operations, including a term that American Augers may purchase natural gas from another source when Petro could not fulfill its needs. (Dolan Affidavit, ¶20, Exhibit-11)  

Petro never responded to American Augers’ counter-proposal and neither proposal was signed. (Dolan Affidavit, ¶21, Jay Henthorne, p.93-94)  Petro’s President, Jay Henthorne, testified that he tried to communicate with Petro’s supplier, Gatherco, around the time that Petro and American Augers were negotiating to request that the line be provided with additional natural gas. (Jay Henthorne, p.95)  Henthorne pointed to a fax from Petro to Gatherco dated February 12, 2010, asking if the line to American Augers could be increased, as proof that he made an effort to provide the necessary gas service to American Augers.  (Jay Henthorne, p.95; Exhibit-17)  

If, as Petro suggests, American Augers had no gas volume problem when purchasing from Petro:  1)  Why did Petro’s Field Superintendent, Steve Franks, testify repeatedly that there was a gas pressure problem and that Petro was never able to fix the problem?  2) Why did American Augers propose a new agreement allowing it to purchase gas from other sources when Petro’s gas supply was insufficient? and 3) Why did Jay Henthorne claim that he made multiple efforts to obtain more natural gas to supply to American Augers?   Petro may have provided years of reliable service, but from the Spring of 2009 on, Petro’s service was wholly unreliable and insufficient. (Steve Franks, p.52)  

Petro’s claim that American Augers never really had a service problem, in light of overwhelming evidence to the contrary, is false and misleading.
Petro Engaged in the Business of Selling Natural Gas and Knew it Was Subject to the Commission’s Regulation – Personal Jurisdiction
Petro claims that it is not subject to the jurisdiction of the Commission essentially because it claims it has sold natural gas to only one consumer, American Augers, and does not hold itself out as a natural gas supplier.  Petro first claims that it “has never sought consumers or customers to supply natural gas to * * * “ (Petro Brief, p.4)  However, it was Petro who approached American Augers after Steve Franks found out from a friend that American Augers was using propane and looking for a source of natural gas. (Franks, p.6, 10; Jay Henthorne, p.31)  Thereafter, Franks inspected American Auger’s property, noticed a pipeline in the area, informed Petro’s President what he had found out and Petro started investigating the possibility of selling natural gas to American Augers. (Franks, p.11-13; Jay Henthorne, p.32-33)  Petro sought American Augers as a customer to supply natural gas to and not the other way around.
Petro claims that it is not subject to the jurisdiction of the Commission because it does not hold itself out as a company that supplies natural gas to the public in general.  However, a marina, clearly not a company that holds itself out as a supplier of a public utility, has been found to be subject to the jurisdiction of the Commission.  In Meek v. Gem Boat Service, Inc. (1990), 69 Ohio App.3d 404, 590 N.E.2d 1296 (reversed on damages calculation and denial of class certification), Gem Boat Service, Inc. provided water and sewer services to marina customers, was found to be subject to the rules and regulations of the Commission and was penalized based upon a failure to comply with those regulations. 

Petro also argues that it is not subject to the Commission’s jurisdiction because it claims it only made direct sales of natural gas to one industrial customer, American Augers.  However, Petro’s President testified that Petro has had other experience with Commission regulation, when he had previously obtained a variance from the agency in order to sell gas to a school in the Cleveland area. (Jay Henthorne, p.50)  In Atwood Resources, Inc. v. Public Utilities Commission of Ohio (1989), 43 Ohio St.3d 96, the Commission found and the Ohio Supreme Court affirmed that Atwood was a natural gas company and public utility subject to regulation by the Commission because it directly supplied two industrial customers with substantial amounts of natural gas monthly over an extended period of time.  In the case at bar, Petro claims to have directly sold natural gas to only one industrial customer and so claims it should not be subject to regulation.  However, the sales to American Augers are similar to those in Atwood because:  1) the sales were to an industrial customer;  2) the sales were of substantial amounts of natural gas (between 5297 and 14895 DTH annually);  3) the sales made Petro a substantial profit (over $110,000.00);  4) Petro’s direct sales of natural gas were invoiced monthly; and  5) Petro’s sales took place over an extended period of time - more than ten years (1999 to 2010).  American Augers suggests that Petro’s (admitted) direct natural gas sales to American Augers have more similarities to Atwood than they do differences.  Petro, like Atwood, should be subject to the jurisdiction of the Commission.
Additionally, the Ohio Supreme Court has, in determining whether an entity was acting as a public utility, found significant that the entity considered itself to be subject to the Commission’s jurisdiction. State ex. rel. Bricker v. Industrial Gas Co. (1937), 58 Ohio App. 101, 16 N.E.2d 218, at paragraph one of the syllabus. In the case at bar, Petro’s President admitted that he knew he needed Commission approval of Petro’s natural gas sales as of 2009. (Jay Henthorne, p.48)  Consistent with that knowledge, Henthorne contacted three “future agents” to attempt to bill American Augers through a Commission-compliant entity. (Jay Henthorne, p.46-47, 178)  Henthorne did this because “[He] had a feeling this was beginning to unravel and we would have problem in the future, and it needed under PUCO guidance …” and “[He] wanted a potential, another agent to act as a sales representative” because “[He] felt that the PUCO problem would continue.” (Jay Henthorne, p.46-47,178)
As the Commission is undoubtedly aware, now is a time of exponential growth in the oil and natural gas industry in Ohio, the legal issues surrounding the industry are varied and often complex and the potential for abuse of the powers of those within the industry are vast.  The Commission has long had the power and obligation to regulate the industry but the exercise of those powers and fulfillment of those obligations have perhaps never before been as crucial.  Individuals and entities from both Ohio and out-of-state are flooding our State in order to take part in and make profit from the industry and people of Ohio.  American Augers suggests that a finding that Petro, a company which claims to have only directly sold natural gas to one industrial client, is NOT within the jurisdiction of the Commission potentially has long-reaching negative consequences, especially in light of the growth, change and national interest in profiting from the industry and citizens of our State.
If, arguendo, a company selling natural gas to only one industrial client is immune from the Commission’s regulation, there will be nothing stopping the same owners of that company from organizing or incorporating multiple companies or corporations to insulate one another from regulation.  The concept and practice of natural gas companies taking similar steps to avoid regulation is not novel.  In 1987, the Commission cited an Ohio Supreme Court case from 1939, as follows:  “The Supreme Court has noted that a business engaged in selling natural gas to end-users might not hold itself out to serve the public and might sell only to select consumers by private contract as a subterfuge to avoid public utility regulation.” Columbia Gas of Ohio, Inc. v. Atwood Resources, Inc., PUCO 86-2175-GS-CSS, 1987 PUCO LEXIS 789, citing Industrial Gas Co. v. Pub. Util. Comm. (1939), 135 Ohio St. 408, 413.  Therefore, the Commission has long-recognized that companies attempt to circumvent regulation by refraining from holding themselves out to the public as selling natural gas (which Petro claims it does not) and also by selling only to select consumers by private contract (which Petro claims is the case with American Augers).

A finding that a company that sells natural gas to only one end-user will create yet another means of evading regulation simply through the organization or incorporation of multiple companies, which each sell directly to only one customer.  Petro Evaluation Services, Inc. is an umbrella corporation which currently has a number of subsidiaries: O&G Holding, LLC, Petro Evaluation Services, LLC and Petro Aviation, LLC among them. (Jason Henthorne, p.23)  According to Petro’s President, Petro Evaluation Services, LLC does the same type of business as Petro Evaluation Services, Inc., and the multiple entities are used to insulate liability regarding different projects from one another. (Jay Henthorne, p.21-22)  Therefore, Petro is already poised to (and may already be) attempting to circumvent regulation in this precise manner.

American Augers also finds it significant to note that “The question whether a business enterprise constitutes a public utility is determined by the nature of its operations.” Columbia Gas of Ohio v. Atwood Resources, Inc., PUCO 86-2175-GS-CSS, 1987 Ohio PUCO LEXIS 789.  Therefore, the Commission may take into consideration Petro’s corporate structure and also its practices regarding obtaining “exclusive” easements on land throughout the state of Ohio in order to try to exclude any other companies from building pipelines on such land. (Jay Henthorne, p.89)  Practices designed to attempt to restrict competition, reduce consumer choice and keep customers beholden to Petro (requiring customers to purchase inferior services at whatever cost Petro demands), are the very reason for regulation by the Commission, as codified at R.C. §4929.02. (See American Augers’ Brief in Support of Jurisdiction, pp. 17-19)
A finding that the Commission has jurisdiction over Petro is consistent with Ohio case law, consistent with codified Ohio public policy regarding the Commission’s rules and regulations and consistent with concerns related to the recent explosive growth in the natural gas industry in Ohio.  American Augers accordingly requests that the Commission find that it has jurisdiction over Petro.

The Case at Bar Concerns Rates and Services, which are in the Sole Jurisdiction of the Commission – Subject Matter Jurisdiction
American Augers complains that the following practices by Petro are within the subject matter jurisdiction of the Commission:

1) Petro failed to obtained contractual rate approval in violation of R.C. §4905.31;
2) Petro failed to file printed rate schedules with the Commission in violation of R.C. §4905.30;

3) Petro charged rates other than those set forth in their approved tariffs in violation of R.C. §4905.32;

4) Petro failed to apply for rate modifications in violation of R.C. §4909.18; and

5) Petro failed to provide sufficient natural gas to American Augers in violation of R.C. §4905.22.

American Augers has requested that the Commission determine if Petro did, in fact,

violate one or more of the cited rules.  Petro claims that the matters in American Auger’s Complaint are within the exclusive jurisdiction of the Common Pleas Court because they concern pure contract or tort claims.  This is simply wrong.  R.C. §4905.26 specifically confers jurisdiction on the Commission to determine whether any service rendered by a public utility is in any respect unjust, unreasonable or in violation of law.” State ex. rel Columbia Gas of Ohio v. Henson, Judge, 102 Ohio St.3d 349, 2004 Ohio 3208; 810 N.E.2d 953, ¶16.  “R.C. §4905.22 specifies that ‘every public utility shall furnish necessary and adequate service * * *.’  But ‘the commission has exclusive jurisdiction over various matters involving public utilities, such as rates and charges, classifications, and service, effectively denying to all Ohio courts (except [the Supreme Court of Ohio]) any jurisdiction over such matters.” (Emphasis added.)  State ex rel. Cleveland Elec. Illum Co. v. Cuyahoga Cty. Court of Common Pleas (2000), 88 Ohio St.3d 447, 450, 2000 Ohio 379, 727 N.E.2d 900.    

The Common Pleas Court has jurisdiction to award treble damages pursuant to R.C. §4905.61 only after a determination by the commission that a violation has taken place. Cleveland Mobile Radio Sales, Inc. v. Verizon Wireless, 113 Ohio St.3d 394; 2007 Ohio 2203; 865 N.E.2d 1275, ¶21, citing Milligan v. Ohio Bell Tel. Co. (1978), 56 Ohio St.2d 191; 383 N.E.2d 575, at paragraph one of the syllabus.  American Augers has made a claim for treble damages pursuant to R.C. §4905.61 in the common pleas court case.  Before the court is able to make that determination, the Commission must determine whether a violation has actually taken place.

Additionally, a litigant is not entitled to maintain a suit based on a contract that was not filed with and approved by the PUCO and is therefore unlawful. Marion Steam Shovel Co. v. The Columbus, Delaware & Marion Electric Co. (1928), 28 Ohio App. 351, 162 N.E. 725, at the syllabus.  There is no dispute that Petro did not file or seek approval of the natural gas sales agreement with the Commission.  American Augers alleges that Petro is in violation of five distinct sections of Title 49.  Whether Petro in fact violated any of the sections is within the purview of the Commission, requires the Commission’s expertise, does not concern pure contract or torts claims and is outside of the jurisdiction of the Common Pleas Court.  Who, if not the Commission, determines that a contract was unlawful or in violation of the Commission’s rules?

DiFranco v. FirstEnergy Corporation
Recently, the Ohio Supreme Court considered the interplay between the Common Pleas Court’s and the Commission’s respective areas of subject matter jurisdiction in DiFranco v. FirstEnergy Corporation, Slip Opinion NO. 2012-Ohio-5445.  The Plaintiffs were a class of customers who brought four causes of action again FirstEnergy, for declaratory judgment, breach of contract, fraud and injunctive relief.  “The sole issue before [the Ohio Supreme Court was] whether the customers properly filed their fraud claim in the common pleas court or whether that claim should be been filed with the Public Utilities Commission of Ohio.” See Id. at ¶3.  The Ohio Supreme Court found that fraud claim is within the exclusive jurisdiction of the Commission.

In 1974, FirstEnergy obtained commission-approved special declining discount rates for customers to encourage them to use more electricity. In 2006 to 2010, the commission approved a rate plan that included a provision that certain all-electric rate discounts would no longer be available to new customers or new premises beginning in January, 2007 and then a number of subsequent rate discounts, credits and a tariff revision to mitigate the effect. Id. at ¶4-¶9.  In 2010, the customers filed a complaint in the common pleas court alleging that the companies had offered a discounted rate for electricity if they purchased all-electric homes or equipped their homes with electrical heating systems and appliances, which would not end as long as they maintained their all-electric status.  The customers alleged that they relied on the promised discounts and purchased all-electric homes or electrical heating systems and appliances. Id. at ¶10.

FirstEnergy filed a motion to dismiss, arguing that the customers’ claims were within the exclusive jurisdiction of the Commission.  The trial Court granted the motion and the customers appealed to the court of appeals.  The appellate court found that the fraud cause of action was within the jurisdiction of the trial court and not the Commission because fraud is a civil action that existed at common law in Ohio, the Commission’s expertise was not necessary to resolve the fraud claim and the act complained of was not a practice normally authorized by the utility. See Id., ¶16, citing Allstate Ins. Co. v. Cleveland Elec. Illum. Co., 119 Ohio St3d 201, 2008-Ohio-3917, 83 N.E.2d 824.  FirstEnergy appealed to the Ohio Supreme Court.

The Ohio Supreme Court first determined that “jurisdiction is not conferred in cases involving public utilities based solely on the form of the action. Allstate, at ¶8; State ex rel. Columbia Gas of Ohio, Inc. v. Henson, 102 Ohio St.3d 349, 2004-Ohio-3208, 810 N.E.2d 953, ¶19.  Instead, courts must look to the substance of the allegations in the complaint to determine the proper jurisdiction. State ex rel. Illum. Co. v. Cuyahoga Cty. Court of Common Pleas, 97 Ohio St.3d 69, ¶21, citing Kazmaier, 61 Ohio St.3d at 154, 573 N.E.2d 655.”  Difranco, at ¶27.
The Ohio Supreme Court then found that the court of appeals erred in finding that the Commission’s expertise was not required to resolve the fraud claim.  The Ohio Supreme Court essentially reasoned that in order to determine the fraud claims, the Commission would have to determine whether FirstEnergy promised a particular rate then charge a higher rate, which would require review of the companies’ various rate schedules and billing records. See Id. at ¶32.

In the case at bar, the analysis is far more direct.  American Augers claims that Petro violated five specific Commission rules concerning rates and services.  Petro admits that it never sought approval of its agreement with American Augers, never requested relief from the Commission’s jurisdiction and never sought approval of unilateral rate modifications.  Petro claims in its Jurisdiction Brief that it never provided insufficient service to American Augers.  However, the evidence shows otherwise.  The Commission’s expertise is necessary to determine whether Petro violated its rules.  Even though it appears clear that Petro did violate its rules, the Commissions is the only entity which has the jurisdiction to make that determination.
The court of appeals in Difranco finally found that the act the customers complained of did not constitute a practice normally authorized by FirstEnergy. See Id., at 35.  However, the Ohio Supreme Court found that the act complained of was offering a special or discounted tariff rate to certain customers, which was a practice normally engaged in by FirstEnergy and, in fact, was authorized by statute and engaged in by utilities in general. Id. at 36.  “Thus, because the offering of special or discount rates is a practice normally engaged in by public utilities and authorized by the commission, it follows that the commission is best suited to adjudicate any claims regarding the reasonableness and lawfulness of the companies’ offer.” Id. at 37.
In the case at bar, the acts complained of concern the rates, modification of rates and insufficient service provided by Petro to American Augers and, specifically, whether Petro’s acts in these regards violate the Commission’s rules.  Petro, over the course of more than a decade, failed to obtain any approval from the Commission or its rates or rate modifications.  After Petro was unable to provide sufficient natural gas service to American Augers, it has persisted in prosecuting American Augers and its current, reliable Commission-compliant supplier over the course of nearly two years.  Clearly, Petro’s flagrant disregard of the Commission’s rules and regulations was and still is business-as-usual for it.  Whether Petro’s pervasive, persistent acts are in violation of the Commission’s rules are and must be within the Commission’s exclusive subject matter jurisdiction.

Conclusion

For each of the reasons and the law set forth in American Augers’ Brief in Support of Commission Jurisdiction and above, this Commission should assert jurisdiction over this matter and adjudicate American Augers’ complaint. 
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