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APPLICATION FOR REHEARING

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

In order to ensure that Ohio residential telephone consumers receive adequate service at reasonable rates, the Office of the Ohio Consumers’ Counsel (“OCC”), an intervenor on behalf of residential telephone customers, files this application for rehearing of the Finding and Order (“Order”) that the Public Utilities Commission of Ohio (“Commission” or “PUCO”) journalized on January 7, 2009 in this proceeding.
  OCC files this Application for Rehearing under R.C. 4903.10 and Ohio Adm. Code 4901-1-35.  In the Order, the Commission granted the Cincinnati Bell Telephone Company LLC (“CBT” or “Company”) the ability to cease the longstanding distribution of white pages directories to consumers and, instead make directory information available, without charge, on its website.
  The Order provided that customers can receive a printed white pages directory, free of charge, upon request.
  

OCC seeks rehearing of the Commission’s Order because:

1. The Order is unreasonable and unlawful because CBT’s waiver request was based on mere conjecture instead of actual data regarding customer preferences for a white pages directory, and thus CBT did not show good cause for a waiver as required by the Minimum Telephone Service Standards (“MTSS”).

2. The Order is unreasonable and unlawful because the Commission did not require CBT to send a verbatim printing of the telephone customer rights and responsibilities to new customers who do not want a printed white pages directory.
3. The Order is unreasonable and unlawful because the Commission did not require CBT to give customers a variety of options for requesting a printed white pages directory, including calling CBT toll free.
4. The Order is unreasonable and unlawful because the Commission did not specify that CBT must deliver white pages directories within a reasonable amount of time to customers who request them. 
The support for this Application for Rehearing is set forth in the accompanying Memorandum in Support.  The Commission should abrogate and modify the Order as discussed in the Memorandum in Support.
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MEMORANDUM IN SUPPORT


I.
INTRODUCTION

Ohio Adm. Code 4901:1-5-03(B) (“Rule 3(B)”) requires local exchange carriers (“LECs”) to provide customers with either a printed white pages directory, an electronic directory upon customer request, or free directory assistance.  In adopting Rule 3(B), the Commission made clear that “unless the LEC chooses to provide free directory assistance in accordance with adopted Rule 3(B)(2), the LEC shall always provide each customer the option to receive a free printed directory. … [I]t is not within the LEC’s discretion to force customers, in any given area, to accept an electronic directory in lieu of a printed directory.”
    

On October 31, 2008, CBT filed an Application for a waiver of Rule 3(B) in order to make an electronic white pages directory, through the Company’s website, the primary means for customers to obtain directory information.
  CBT proposed to allow customers to receive a printed directory upon request, and proposed to inform customers about the change in directory distribution through a variety of means.

On January 6, 2009, OCC filed a Motion to Intervene and Comments on CBT’s Application.  OCC noted that consumers have come to rely on a printed white pages directory for much essential information and urged the Commission to, at a minimum, provide for CBT to defer the “opt in” provision so that consumers are automatically provided directories for at least two years into the future, if not longer.  OCC also recommended that the PUCO require the Company to provide notice and information to customers about the potential upcoming change regarding the distribution of directories and to invite public comment to the PUCO and OCC.  In addition, OCC urged the Commission to ensure that new CBT customers be notified of the availability of printed directories, and to ensure that customers requesting a printed directory would not be charged for delivery of a printed directory to their homes.  

On January 7, 2009, the PUCO issued its Order granting CBT’s Application, subject to several conditions.  Under the Order, CBT may distribute free printed directories by requesting the customer to visit a CBT retail store to pick one up, and authorized CBT to also make free printed directories available in other public places that customers might likely visit on a more frequent basis (e.g., grocery stores, banks or pharmacies) if the company chooses to do so.
  The PUCO also ordered that CBT must deliver or ship the free printed directories to customers who wish to receive them in that way, without imposing or applying any shipping or delivery charges.

In addition, the Commission ordered that CBT’s informational campaign for educating customers on the availability of the electronic directory must notify customers that they will no longer automatically be provided a printed directory each year, and must provide clear and explicit directions that those customers who want a free printed directory should follow in order to obtain one.
  CBT must also annually notify customers that they will no longer automatically be provided with a printed directory each year and that they may still request and obtain a printed directory free of charge, with explicit directions explaining all the means by which customers may obtain a free printed directory.
  The annual notice must also include a verbatim printing of the telephone customer rights and responsibilities required by the MTSS.
  Further, new CBT customers must be provided with all of the same information regarding CBT’s methods of providing directory information as provided in the annual notice, at the time they initially enroll for service.

Although the Order protects consumers more than CBT’s original proposal, CBT’s assertions regarding the need for the waiver were not supported by the record of this proceeding.  In addition, the Order lacks essential consumer protections in three areas: first, the Order failed to require CBT to provide new customers with a copy of the customer rights and responsibilities; second, the Order failed to require CBT to allow customers to request a printed white pages directory by calling CBT toll-free, among other methods; and third, the Order failed to specify that CBT must deliver white pages directories within a reasonable time after customers request them.  The Commission should therefore modify the Order as discussed herein, to help ensure that “customers’ interests are protected as regards obtaining information regarding the policy change contemplated by grant of the waiver, obtaining essential information regarding a telephone customer’s rights and responsibilities, and as regards a customer’s right and ability to go about requesting and obtaining free annual printed directories.”

II.
STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10.  The statute allows that, within 30 days after issuance of a PUCO order, “any party who has entered an appearance in person or by counsel in the proceeding may apply for rehearing in respect to any matters determined in the proceeding.”  OCC filed a motion to intervene and comments in this proceeding.  

R.C. 4903.10 requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.”  In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”

In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.”  The statute also provides: “If, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”  As shown herein, the statutory standard for modifying the Order is met here.

III.
ALLEGATIONS OF ERROR

A.
The Order Is Unreasonable and Unlawful Because CBT’s Waiver Request Was Based on Mere Conjecture Instead of Actual Data Regarding Customer Preferences for a White Pages Directory, and Thus CBT Did Not Show Good Cause for a Waiver as Required by the Minimum Telephone Service Standards.

As OCC noted in its Comments, CBT’s proposal to provide printed white pages to customers only upon request is based on a mere belief that customers do not want a white pages directory.
  Because CBT produced no factual data to support its claim, OCC urged the Commission to deny CBT’s Application, and gather data concerning customers’ desire for a printed directory.
  OCC recommended that the Commission require CBT, over a two-year period, to conduct an “opt out” campaign that would prominently notify customers that they can “opt out” of receiving a white pages directory.
  OCC also suggested that during the two-year period, customers should be invited to send comments on the directory issue to the PUCO and OCC.
  After the two-year period, the Commission – with stakeholder input – could assess whether the percentage of customers who “opt out” of receiving a white pages directory is sufficient to justify implementation of CBT’s proposal.
  

Despite the absence of empirical support for the waiver request, the Commission found that “CBT has adequately demonstrated sufficient reason for granting its waiver application….”
  The Commission did not explain the basis for this determination, as required by R.C. 4903.09.  The Order is thus unlawful.

In addition, CBT has not shown “good cause” for a waiver of Rule 3(B), as required by Ohio Adm. Code 4901:1-5-02(B)(1).  Nothing in the record supports CBT’s assertions regarding the immediate need for the waiver (i.e., “[c]ustomers who do not really want or need a paper directory are unlikely to affirmatively request one”
; “most customers use the printed White Pages directory infrequently, if at all”
; “printed directories are going largely unused”
).  Thus, it was unreasonable for the PUCO to grant the waiver.

There is no support in the record to grant the relief CBT sought and thus the Order is unlawful and unreasonable.  The Commission should modify the Order and institute the two-year “opt out” campaign as OCC recommended in its Comments.  
B.
The Order Is Unreasonable and Unlawful Because the Commission Did Not Require CBT to Send a Verbatim Printing of the Telephone Customer Rights and Responsibilities to New Customers Who Do Not Want a Printed White Pages Directory.
In granting CBT a waiver of Rule 3(B), the Commission required CBT to provide all customers with an annual notice that the Company would not provide them a printed white pages directory, except upon request.  Under Finding (9)(B) of the Order, the Commission stated that the annual notice to customers must include the following:

(i)
An explanation to customers that they will no longer automatically be provided annually with a printed directory, although they may still request and obtain, free of charge, a printed directory published by CBT for use during the year in which the request is made.  The notice must also include explicit directions explaining all the means by which those customers who wish to obtain a free printed directory may request and obtain one.

(ii)
A verbatim printing of the telephone customer rights and responsibilities as set forth in the Appendix to Rule 4901:1-5-03, O.A.C.

When new customers enroll for service, however, CBT is required only to provide them with “all of the same information regarding CBT’s methods of providing directory information as provided in the annual notice required under paragraph (B) of this finding.”
  The highlighted phrase apparently refers only to the information found in paragraph (B)(i) of Finding 9.  CBT apparently is not required to provide new customers with a verbatim printing of the telephone customer rights and responsibilities, which the PUCO also required to be included in the annual notice to all customers.

This would not be a problem for new customers who request a printed white pages directory.  Rule 3(C)(5) requires that all directories include a verbatim printing of the telephone customer rights and responsibilities.

New customers who do not request a printed white pages directory, however, are not guaranteed to receive a verbatim printing of the telephone customer rights and responsibilities.  CBT only promised to make this valuable information available as part of its online electronic directory.
  This is inadequate to ensure that “customers’ interests are protected as regards … obtaining essential information regarding a telephone customer’s rights and responsibilities,”
 as evidenced by the PUCO’s requirement that all customers – whether or not they opt for a printed directory – receive an annual notice containing the telephone customer rights and responsibilities.  And although the PUCO stated that “customers who choose not to receive a printed directory … will still have access to emergency telephone numbers and telephone numbers of utility companies through other sources such as the yellow pages and information services,”
 this may not be true for customer access to the telephone customer rights and responsibilities.

New customers who do not request a printed white pages directory might not be aware of the telephone customer rights and responsibilities until they receive the annual notice, as much as one year after they begin service with CBT.  New customers should receive this important document from the start of service, and should not have to seek out the information on CBT’s website.  The PUCO should modify the Order and require CBT to provide all new customers with a verbatim printing of the telephone customer rights and responsibilities, possibly in the welcome letter they receive from CBT.
C.
The Order Is Unreasonable and Unlawful Because the Commission Did Not Require CBT to Give Customers a Variety of Options for Requesting a Printed White Pages Directory, Including Calling CBT Toll Free.
The Order provided much-needed consumer protections by ensuring that customers are not charged for receiving a printed white pages directory.  Although CBT had not made clear that customers would not be charged for delivery of the directory, the Commission clarified that “its grant of the waiver is contingent upon CBT fulfilling this pledge not to impose or apply any shipping or delivery charges.”

The Commission should likewise ensure that CBT’s customers have a variety of means for requesting a free printed white pages directory.  CBT did not specify how customers would be allowed to request a directory, and thus might limit the means by which customers may request a directory.

Some methods could actually deter customers from asking for a directory.  Some customers, for example, may not be able to request a directory online because of lack of access to the Internet.
  And mail requests would delay customers’ receipt of a directory.

Thus, the Commission should ensure that customers have a variety of options for requesting a directory.  These options should include making a toll-free call to CBT.  For most customers, picking up the phone and calling the Company is the easiest, quickest and most convenient way to request a directory.

Customers who want a printed white pages directory should be able to make the request in a way that is best for them.  The Commission should modify the Order to require CBT to give customers several options – including by toll-free call – for requesting a free printed white pages directory.

D.
The Order Is Unreasonable and Unlawful Because the Commission Did Not Specify That CBT Must Deliver White Pages Directories Within a Reasonable Amount of Time to Customers Who Request Them.

In its Application, CBT stated that customers would receive a white pages directory “promptly upon request.”
  Although the Commission ordered CBT to provide printed white pages directories to requesting customers without delivery charges, the Commission did not specify that CBT must deliver the directories within a reasonable amount of time.

Customers must be assured that they will receive a white pages directory in a timely manner.  Otherwise, customers will be deterred from requesting a directory from CBT.  The PUCO should modify the Order and require that CBT ship white pages directories so that they are delivered to customers within seven days after their request.

IV.
CONCLUSION 

Although the Commission’s Order provided more consumer protection than CBT’s original proposal, CBT did not show good cause for the waiver.  The Commission should thus modify the Order by instituting the two-year “opt out” campaign recommended by OCC.  In addition, the Commission should modify the Order to ensure that new customers who do not request a printed white pages directory receive a verbatim copy of the telephone customer rights and responsibilities at the time they enroll for service, that CBT’s customers have a variety of means – especially by toll-free call – for requesting a printed white pages directory, and that customers receive a printed white pages directory within seven days after making a request.  
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� According to Connect Ohio, as of March 2008 approximately 30% of Ohio homes do not have Internet access (either broadband or dial-up) and approximately 25% of Ohio homes do not have a computer.  See http://connectohio.org/_documents/Res_OH_09182008_FINAL.pdf, slide 4.  
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