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The Office of the Ohio Consumers’ Counsel (“OCC”) files Reply Comments in this case that involves collecting charges from customers for the Smart Grid program of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company (collectively, “FirstEnergy”).  In this proceeding, the Public Utilities Commission of Ohio (“PUCO”) is conducting its annual review of FirstEnergy’s Advanced Metering Infrastructure/Modern Grid Rider (“Rider AMI”).

On February 15, 2012, in response to a recommendation by the PUCO Staff, FirstEnergy filed a report of the costs it incurred in 2011 for its Advanced Metering Infrastructure project and Rider AMI (“Report”).  On February 19, 2013, the PUCO Staff filed comments providing the results of Staff’s first annual financial audit of FirstEnergy’s Smart Grid pilot program investments and expenses.  In an Entry dated March 6, 2013, the PUCO established a procedural schedule for comments and reply comments on the Report and the PUCO Staff’s comments.

The Staff’s comments focused on the transaction between FirstEnergy and its affiliate, First Telecom Services (“FTS”), to install two segments of fiber optic cable for data communications to support FirstEnergy’s Smart Grid Modernization Initiative in Ohio.
  Under the joint build arrangement between FTS and FirstEnergy, FTS installed 24 pairs of fiber, but FirstEnergy uses only 12 pairs.
  FTS retains ownership of the other 12 fiber pairs.

OCC’s Comments, filed on April 5, 2013, also addressed the transaction between FirstEnergy and FTS.  OCC raised several concerns about the nature of the transaction.  OCC urged the PUCO to send a strong signal to FirstEnergy that the PUCO expects affiliate transactions will not harm consumers’ interest and will not adversely affect the provision of electric service at a just and reasonable rate.
  OCC also supported the Staff’s recommendation that FirstEnergy provide more information regarding similar joint build arrangements, and the Staff’s recommendation that the PUCO disallow half of the fiber optic cable capital cost that customers are being charged.

FirstEnergy also filed comments on April 5, 2013.  In its comments, FirstEnergy defended its transaction with FTS and asserted that it should be allowed to collect all the costs associated with the project.  In these Reply Comments, OCC responds to several of the assertions FirstEnergy made in its comments.

1.
Payments from FTS to FirstEnergy

In comments, the Staff raised the issue of the annual payments made to FirstEnergy by FTS under a 2008 agreement between the two companies.  The Staff noted that FTS is obligated to remit to FirstEnergy 5% of gross revenues for any commercial telecommunications traffic that may use any or all of FTS’s 12 fiber pairs.
  But the Staff recognized that the questions of how to attribute revenues from FTS commercial transactions, and the amount of revenues that should be remitted to FirstEnergy and credited back to customers, were beyond the scope of the Staff’s audit in this proceeding.
  The Staff stated that FirstEnergy will conduct periodic audits of FTS’s books to ensure that gross revenues are properly accounted for, and they recommended that the PUCO require the audit reports be filed with, or made known to the PUCO, for purposes of documentation and review.
  
In its comments, FirstEnergy suggested that it be required to make the internal audit results known only to Staff, rather than filing the results with the PUCO.
  FirstEnergy expressed concern about making the business dealings of Zayo – FTS’s current owner – known to the public through a filing or a potential public records request.  FirstEnergy’s concern is based on the premise that Zayo is not within the PUCO’s jurisdiction.
  FirstEnergy’s suggestion, however, is misguided for at least two reasons.

First, contrary to FirstEnergy’s assertion, the PUCO does have jurisdiction over Zayo.  The PUCO granted Zayo a certificate to provide resold local exchange service in Ohio in 2009.
  Since that time, Zayo has received PUCO approval to gain indirect control of several telecommunications companies.
  And in November 2012, Zayo filed an application seeking PUCO approval of Zayo’s merger with American Fiber Systems.
  Thus, FirstEnergy’s assertion that the PUCO has no jurisdiction over Zayo is wrong.

Second, FirstEnergy’s audits of FTS’s books may be subject to public records disclosure, whether they are filed in a docket or provided informally to the PUCO Staff.  Once the documents are in the PUCO’s possession, they become subject to Ohio’s public records laws.
  Whether any or all of the information in the audits must be disclosed to the public depends on whether the records qualify for one of the exemptions to the public records laws.
  The law is to be construed liberally in favor of broad access.

In order to ensure that FirstEnergy’s distribution customers receive the proper benefit from FTS’s payments to FirstEnergy, the PUCO should require FirstEnergy to file the reports of its internal audits of FTS with the PUCO within ten days after they are available.  The reports may be filed under seal, with a proper motion for protection as required by the PUCO’s rules.
  But FirstEnergy should also file a public version with only the allegedly protected information redacted.

2.
Joint Build Arrangement

In comments, the Staff raised concerns about the joint build arrangement in which FTS retained ownership of 12 of the 24 fiber pairs it installed.  The Staff is concerned about whether, and by how much, FTS has been inappropriately advantaged by the ownership of the 12 fiber pairs FirstEnergy is not using.
  OCC agrees with the Staff that FirstEnergy’s customers should not subsidize FTS’s ownership of the fiber optic cable.
  Because FirstEnergy and FTS each owns half of the data transfer capacity, the Staff recommended that each entity should be responsible for half the cost.
  The Staff recommended that the PUCO allow FirstEnergy to collect only half the cost of purchasing and installing cable – i.e., $452,500 – from customers.
  OCC concurred with the Staff’s recommendation.

FirstEnergy responds that ownership should not dictate the amount of costs to be collected.  Instead, FirstEnergy suggests that the focus should be on the incremental cost incurred to install the additional 12 fiber pairs whose ownership was retained by FTS, which FirstEnergy claims to be approximately $6,650.
  FirstEnergy states that the cost of all other activities, such as engineering, supporting hardware, obtaining permits, splicing and installing the fiber cable is essentially the same, whether the cable has 12 or 24 fiber pairs.
  And FirstEnergy claims that in joint build situations, FTS waives its internal labor costs for activities such as engineering and project management, as well as its standard 15% markup on all external labor and costs of materials.
  FirstEnergy also claims that it should be allowed to collect costs if the PUCO finds that FTS sufficiently contributed to such costs; FirstEnergy claims FTS did.

One problem with FirstEnergy’s argument is that there is no way to determine whether FTS’s charges for the project were reasonable and prudent.  The PUCO should compare FTS’s charges with competitors’ charges for similar work.  FirstEnergy’s distribution customers should not overpay for the work FTS did.

Another problem is that even though the cost of engineering, supporting hardware and other elements of the project might be the same for 12 fiber pairs as for 24 fiber pairs, the fact remains that FirstEnergy’s customers would pay for all of these costs except the incremental cost of the additional 12 fiber pairs.  FTS should not be unjustly enriched by not having to pay its fair share of all the costs of the project.  Because many of FTS’s contributions are not known and measurable at this time (FirstEnergy provided only estimates),
 FirstEnergy has not shown that FTS has sufficiently contributed to the costs of the joint build project.  FirstEnergy’s customers should not have to pay more than half of the joint and common costs of the project.

FirstEnergy also asserts that the value of FTS’s assumption of all costs for maintenance and repair, while not currently known and measurable, “is akin to an insurance policy” and is thus collectable under traditional rate making principles.
  FirstEnergy is grasping at straws on this point.  FTS’s assumption of maintenance and repair costs is not an insurance policy and thus should not be collectable.  This point is also irrelevant because FirstEnergy cannot put a value on this “insurance policy.”

In order to protect customers, the PUCO should closely examine whether the costs associated with the project were reasonably and prudently incurred.  The PUCO should also ensure that FirstEnergy’s customers do not pay costs that should be allocated to FTS.
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