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Pursuant to Ohio Adm. Code 4901-1-12 and 4901-1-13(A), the Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of the residential utility consumers of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company (collectively “FirstEnergy” or “Company”), moves the Public Utilities Commission of Ohio (“PUCO” or “Commission”) for the opportunity to supplement the OCC’s testimony regarding information gained from discovery to which the Company has been ordered to respond on the day testimony is due.  Specifically, intervenors to this proceeding should be permitted to supplement their testimony that is currently due on November 15, 2010 by filing supplemental testimony on December 6, 2010.  


The OCC seeks an expedited ruling under Ohio Adm. Code 4901-1-12(C).  The reasons supporting these requests, along with an explanation of the need to determine the filing date for supplemental testimony on an expedited basis, are set forth in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT OF MOTION TO SUPPLEMENT TESTIMONY 

AND
REQUEST FOR EXPEDITED RULING 

I. INTRODUCTION 

On February 12, 2010, FirstEnergy filed an application to revise tariffs for residential customers.  On June 30, 2010, the OCC filed a Motion to Compel Discovery.  The OCC sought Commission assistance to obtain information that may be important to the Commission’s final determinations in this proceeding.

On October 8, 2010, the Commission issued a procedural schedule that set November 15, 2010 as the due date for testimony.
  That Entry also set November 29, 2010 as the initial date for a hearing in Columbus for the presentation of expert testimony.

On November 8, 2010, the OCC’s Motion to Compel Discovery was granted, and the Company was provided seven days to serve responses to the OCC’s discovery requests.  The consequence of the Attorney Examiner’s instruction is that the OCC will obtain responses to discovery on November 15, 2010, the same day the OCC’s testimony is due.  As a result, the OCC requests the opportunity to supplement its testimony using information gained in response to the OCC’s discovery requests.     

II.
APPLICABLE PROCEDURAL RULES

Ohio Adm. Code 4901-1-13(A) specifically permits parties to move for extensions of time to file testimony.  In addition, that rule provides for the granting of such motions for “good cause shown.” 

Ohio Adm. Code 4901-1-12(C) allows parties to request an expedited ruling on their motions.  If the moving party certifies that it has contacted all the other parties and that all the parties do not object to the granting of the motion without the filing of memorandum contra, the Commission or the Attorney Examiner may issue an immediate ruling.  

III.
ARGUMENT

Pursuant to Ohio Adm. Code 4901-1-13(A), OCC seeks an opportunity to supplement its testimony after reviewing the information provided in FirstEnergy’s responses to discovery.  R.C. 4903.082 states that “[a]ll parties and intervenors shall be granted ample rights of discovery.”  The OCC, a party and intervenor, is entitled to timely and complete responses to its discovery inquiries.  The Commission has adopted Ohio Adm. Code 4901-1-16(B) to implement this statutory mandate.  The Entry dated November 8, 2010 states that the “information sought [by the OCC] through the discovery request is plainly related to the subject mater of this proceeding and appears to be reasonably calculate to lead to the discovery of admissible evidence.”
  Since the Company was directed to respond to the discovery request by November 15, 2010 -- the same day that the OCC’s testimony is due -- the OCC’s ample rights of discovery are not satisfied without the opportunity for the OCC to use the information gained in discovery at the hearing.  The OCC should be permitted to supplement its testimony at a later date and to present that testimony at the hearing.       

This ability to supplement testimony would change the due date for a portion of the written testimony from November 15, 2010 to December 6, 2010.  The hearing in Columbus, currently scheduled to begin on November 29, 2010, should reconvene to hear any witnesses whose supplemental testimony is filed in December.  The OCC proposes that the extension apply to all intervenors since the OCC may not be the only party whose case may be affected by the responses to the OCC’s discovery requests.  The extension will not cause undue delay, and should work to remove any prejudice against the OCC and other intervening parties.  For these reasons, the Commission should grant OCC’s Motion.


Finally, the OCC contacted the parties in this case to determine if any party objects to the request for an expedited ruling on the Motion to Supplement Testimony (“Motion”).  The Ohio Partners for Affordable Energy and the Ohio Hospital Association stated that they do not object to an expedited ruling, counsel for Staff stated that Staff does not object to an expedited ruling but does not agree with the December 6, 2010 date contained in this pleading, and FirstEnergy counsel stated that the Company is considering the OCC’s proposal.  The OCC has not received a response from the other parties.   The OCC requests a ruling on this Motion in the shortest period of time possible for the purposes of permitting all parties to plan their schedules.

IV.
CONCLUSION


For the reasons stated above, the Commission should grant OCC’s Motion based upon the OCC’s showing of good cause.  The Commission should grant this Motion on an expedited basis in the shortest period of time possible.  
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