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July 28, 2008

Via Electronic Filing

	Ms. Reneé J. Jenkins

Director of Administration

Secretary of the Public Utilities Commission of Ohio

180 East Broad Street

Columbus, Ohio 43215
	


Re:
In the Matter of Stand Energy Corporation v. TTI National, Inc.; PUCO Case No. 08-856-TP-CSS

Dear Ms. Jenkins:

TTI National, Inc. submits its Motion to Dismiss and Memorandum in Support for electronic filing in the above-referenced matter.  

The exhibits are not available in WORD format and therefore are not included in the native file.  

Thank you for your assistance.  If you have any questions, please do not hesitate to call.

Very truly yours,

/s/ Carolyn S. Flahive

Enclosure
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 SEQ CHAPTER \h \r 1BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of Stand Energy

)

Corporation,




)







)



Complainant


)







)
Case No. 08-856-TP-CSS


v.




)








)

TTI National, Inc.,



)







)



Respondent.


)

___________________________________

TTI NATIONAL, INC.’S MOTION TO DISMISS

AND FOR ASSESSMENT OF COSTS PURSUANT TO O.R.C. § 4903.24

AND MEMORANDUM IN SUPPORT

__________________________________


TTI National, Inc. (“TTI”), through its counsel, respectfully moves the Commission to dismiss the Complaint of Stand Energy Corporation (“Complainant”) with prejudice on the grounds that: (1) the Complaint fails to state a claim because the factual allegations therein contradict Complainant’s conclusory assertions of statutory and/or rule violations; (2) the Commission has no jurisdiction over the subject matter of the Complaint because Complainant’s exclusive remedy under its contract with TTI is “final and binding arbitration”; (3) Complainant admits that it failed to request cancellation of the services of which it now complains to have been billed “post-termination” under the terms of its contract with TTI; and (4) Complainant has breached various provisions of its contract with TTI.


TTI also moves for assessment of the fees, expenses and costs of this proceeding to be imposed on Complainant pursuant to O.R.C. § 4903.24.


These matters are addressed in the accompanying “Memorandum in Support of TTI’s Motion to Dismiss and for Assessment of Costs Pursuant to O.R.C. § 4903.24.”  


WHEREFORE, TTI National, Inc. requests that the Complaint be dismissed with prejudice and that the fees, expenses and costs of this proceeding be assessed against Complainant.

Dated:
July 28, 2008



Respectfully submitted,

TTI NATIONAL, INC.







By:  /s/ Carolyn S. Flahive









Thomas E. Lodge







Carolyn S. Flahive







THOMPSON HINE LLP







10 West Broad Street, Suite 700







Columbus, Ohio  43215-3435







(614) 469-3200    







(614) 469-3361 FAX







Tom.Lodge@thompsonhine.com






Carolyn.Flahive@thompsonhine.com






A. Randall Vogelzang






General Counsel






Verizon Great Lakes Region






600 Hidden Ridge, HQE02J27






Irving, TX  75038






(972) 718-2170






(972) 718-0936 FAX







randy.vogelzang@verizon.com






Of Counsel:

Deborah Kuhn

Assistant General Counsel

Verizon Great Lakes Region

205 North Michigan Avenue

Suite 1100

Chicago, Illinois 60601

(312) 260-3326

(312) 470-5571 FAX







deborah.kuhn@verizon.com






Its Attorneys 
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TTI NATIONAL, INC.’S

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

AND FOR ASSESSMENT OF COSTS PURSUANT TO O.R.C. § 4903.24

__________________________________


TTI National, Inc. (“TTI”), through its counsel, respectfully submits this Memorandum in support of its Motion to Dismiss the Complaint and for Assessment of Costs pursuant to O.R.C. § 4903.24.

Introduction


Stand Energy Corporation (“Complainant”) claims that despite its admitted failure to cancel its contract with TTI, TTI “should have known” that Complainant wished to cancel that agreement.  Complainant raises frivolous claims for relief as a result.  Complainant’s allegations are simply recycled – largely verbatim, down to the same typographical errors – from a complaint it filed a week earlier against its 800 number service provider, OPEX Communications, Inc., in PUCO Case No. 08-0813-TP-CSS.


There are multiple bases for dismissal of the Complaint, in which Complainant’s factual allegations completely belie its legal conclusions.  Given that the Complaint is a frivolous “cut-and-paste” job, the Commission should assess the fees, assessments and costs of this proceeding against Complainant.

I.
The Complaint Fails to State a Claim Because Its Factual Allegations Contradict Its Conclusory Legal Assertions

The Complaint fails to state grounds for a complaint against TTI because its factual allegations – which must be taken as true for purposes of a motion to dismiss – contradict the “cut-and-paste” legal conclusions set forth therein – which are accorded no such treatment.  


The Complaint makes the conclusory legal assertion that TTI has violated ORC 4901:1-5-03 because “Respondent has failed to furnish Complainant with ‘reasonable access’ to company representatives for purposes of responding to it’s [sic] complaint herein even after written request (via certified U.S. Mail) and verbal requests (via telephone conversations and messages) by Complainant.”  See Complaint at ¶ 8.  This legal conclusion is lifted, verbatim, from Complainant’s June 27, 2008 Complaint against OPEX Communications, Inc. in PUCO Case No. 08-0813 (“OPEX Complaint”), a true and correct copy of which is attached as Exhibit 1 hereto.  Compare Complaint at ¶ 8 with OPEX Complaint at ¶ 8.  


This assertion is also flatly and fatally contradicted by Complainant’s own factual allegations.  Specifically, the Complaint expressly alleges that Complainant used two toll-free numbers provided by TTI to speak with TTI representatives, including TTI customer service representatives (see Complaint at ¶¶ 6-7); that TTI returned Complainant’s call (id. at ¶ 6); that Complainant had several phone conversations with TTI representatives (id. at ¶¶ 6-7); that TTI provided a mailing address for written communications to TTI customer service (id. at ¶ 5); and that TTI received written communications mailed to that address (id.).  TTI has inarguably provided “reasonable access” to company representatives, and it is transparently evident that Complainant has simply “cut and pasted” legal conclusions from the OPEX Complaint, which alleged that mail sent to OPEX was returned as undeliverable and phone calls/e-mails were not returned.  See OPEX Complaint (Exhibit 1 hereto) at ¶¶ 5-7.  Even a brief comparison of the OPEX Complaint and the instant one demonstrates that Complainant’s allegations here, a blatant “dupe-and-revise” job using the text of the OPEX Complaint, are frivolous on their face and 100% refuted by other allegations throughout the Complainant.


Similarly, while Complainant makes the conclusory legal assertion that TTI has violated OAC 4901:1-5-07 “by engaging in post-termination ‘cramming” of charges for services Complainant is no longer receiving or obligated to receive onto post-termination invoices to Complainant” – an allegation lifted word-for-word from ¶ 9 of the OPEX Complaint, by the way – this legal conclusion is again contradicted by Complainant’s own factual allegations, which admit that Complainant did not request cancellation of service in compliance with the provisions of Section V.A. of the “General Service Agreement for Residential and Small Business Customers” (“GSA”) between TTI and Complainant (see Complaint at ¶ 4), which require 30 days advance written notice.  See GSA, a true and correct copy of which is attached as Exhibit 2, at Section V.A.  Complainant did not attach the GSA to its Complaint, as required by Ohio R. Civ. P. 10(D)(1).  Complainant expressly concedes its “over cite [sic]” in failing to cancel pursuant to the GSA’s terms, just as it concedes the same “over cite [sic]” – right down to the repetition of the typographical error, no less – at ¶ 4 of the OPEX Complaint.


Although Complainant attempts to characterize its May 5, 2008 letter as a cancellation request (Complaint at ¶ 5), it opted not to attach the letter to the Complaint despite the requirements of Ohio R. Civ. P. 10(D)(1).  This is because the May 5, 2008 letter sets forth a billing dispute, not a cancellation request.  It does not invoke or otherwise comply with the cancellation process addressed Section V.A. of the GSA, or even mention the words “cancellation” or “termination.”  See Exhibit 3 hereto, which is a true and correct copy of Complainant’s May 5, 2008 letter to TTI.  Given that the letter was authored by Complainant’s general counsel, who presumably should know how to invoke proper notice of cancellation pursuant to Paragraph V.A. of the GSA, the only reasonable conclusion is that the letter was not intended to, and did not, constitute such notice.


Because the factual allegations of the Complaint directly contradict Complainant’s conclusory legal assertions of statutory and/or rule violations, owing to Complainant’s “recycling” of the OPEX Complaint, Complainant has failed to allege that TTI has taken any unlawful actions under R.C. § 4905.26, and the Complaint should be dismissed.

II.
Complainant Agreed to Mandatory “Final and Binding Arbitration” as Its Exclusive Remedy, and the Commission Therefore Has No Jurisdiction Over the Complaint

The Commission has no jurisdiction over Complainant’s claims because the GSA between Complainant and TTI contains a mandatory arbitration provision under which Complainant’s exclusive relief following failed dispute resolution is “final and binding arbitration.”  See Exhibit 2 at Sections VIII.B. and VIII.C.  Complainant has thus waived its right to pursue relief before this Commission, and the Complaint should be dismissed because it is barred under the GSA.

III.
Complainant Failed to Request Cancellation of the Services of Which It Now Complains to Have Been Billed “Post-Termination” Under the Terms of the GSA

The Complaint must be dismissed because Complainant admits that it failed to request cancellation of services pursuant to Section V.A. of the GSA.  See Complaint at ¶ 4 (conceding failure to send written notice of cancellation due to an “over cite [sic]”).  The GSA requires 30 days written notice of cancellation by the customer.  See Exhibit 2 at Section V.A.  Complainant cannot complain of “post-termination” charges given that it failed to terminate the GSA. 


Complainant fares no better in attempting to recast its May 5, 2008 letter as a cancellation notice.  As mentioned above, that letter sets forth a billing dispute and does not invoke or otherwise comply with the cancellation process addressed Section V.A. of the GSA, despite being authored by Complainant’s general counsel.  It does not even use the words “cancellation” or “termination.”  See Exhibit 3.  


Because Complainant admits that it failed to properly request cancellation of service, Complainant’s conclusory allegations of improper “post-termination billing” are contradicted by its own factual allegations and the Complaint must be dismissed.

IV.
Complainant Breached the Terms of the GSA and Is Therefore Not Entitled to the Requested Relief

Complainant has breached at least two provisions of the GSA that are relevant to its Complaint:  (1) Complainant failed to provide 30 days advance written notice of cancellation of service pursuant to Section V.A. of the GSA; and (2) Complainant filed the instant Complaint in violation of the mandatory arbitration provisions set forth in Section VIII.C of the GSA.  Because Complainant has breached these contractual requirements, its Complaint must be dismissed since cancellation of service is the predicate assumption underlying Complainant’s claims, and in any event, Complainant’s exclusive remedy is “final and binding arbitration.” 

V.
The Commission Should Assess the Fees, Expenses and Costs of This Proceeding Against Complainant Pursuant to O.R.C. § 4903.24

O.R.C. § 4903.24 allows the Commission to impose “[a]ll fees, expenses and costs of, or in connection with, any hearing or investigation … upon any party to the record ….”  The frivolous nature of the Complaint here, recycled from a prior proceeding without regard for the specifics of the facts in each case, coupled with Complainant’s violation of the mandatory arbitration clause of the GSA and refusal to discuss settlement with TTI even after TTI confirmed that it would cancel Complainant’s services and waive all outstanding charges (see Answer and Affirmative Defenses of TTI National, Inc., at Affirmative Defense 6), justifies the assessment of the fees, expenses and costs of this proceeding against Complainant.  That counsel for a utility would abuse the Commission’s formal complaint process in this manner warrants such action.

WHEREFORE, TTI National, Inc. requests that the Complaint be dismissed with prejudice, and that the Commission assess the fees, expenses and costs of this proceeding against Complainant pursuant to O.R.C. § 4903.24.

Dated:
July 28, 2008



Respectfully submitted,

TTI NATIONAL, INC.







By:  /s/ Carolyn S. Flahive
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randy.vogelzang@verizon.com






Of Counsel:

Deborah Kuhn

Assistant General Counsel

Verizon Great Lakes Region

205 North Michigan Avenue

Suite 1100

Chicago, Illinois 60601

(312) 260-3326

(312) 470-5571 FAX







deborah.kuhn@verizon.com
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 SEQ CHAPTER \h \r 1CERTIFICATE OF SERVICE


I hereby certify that I have forwarded a copy of the foregoing TTI National, Inc.’s Motion to Dismiss and for Assessment of Costs Pursuant to O.R.C. § 4903.24 and Memorandum in Support upon:

John M. Dosker, TA

General Counsel

Stand Energy Corporation

1077 Celestial Street, Suite 110

Cincinnati, OH  45202-1629

by U.S. mail this 28th day of July, 2008.   








/s/ Carolyn S. Flahive










Carolyn S. Flahive
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