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AT&T OHIO'S MEMORANDUM CONTRA

THE OHIO CONSUMERS' COUNSEL'S OPPOSITION

______________________________________________________________________________

Introduction



AT&T Ohio
, by its attorneys and pursuant to the Entry adopted on August 12, 2008, files this memorandum contra the opposition to its application filed by the Ohio Consumers' Counsel ("OCC") on September 8, 2008.  Many of OCC's arguments, repeated from the Company's five previous basic local exchange alternative regulation cases, have been rejected by the Ohio Supreme Court.
  Those arguments must, of course, be rejected here in light of the Court's decision.  OCC recognizes that the Court upheld the basic local exchange service ("BLES") alternative regulation rules and the initial Cincinnati Bell and AT&T Ohio applications filed under those rules.  OCC, p. 2, note 7.  OCC also recognizes the broad impact of the Court's decision on its now-familiar arguments because it dismissed its pending appeal in 07-259.  OCC raises no new arguments here that would form a proper basis for the Commission to revisit the policy decisions it made in adopting its rules implementing the enabling legislation or its decisions in the previous cases filed under those rules.


Having failed with every previous attempt, OCC now challenges the Company's proof offered in this case.  Such assertions are without merit and should also be rejected.  OCC offers no evidence - - much less the "clear and convincing evidence" required by the applicable rule - - to suspend the automatic approval of the Company's application and to set this matter for hearing.


In challenging the Company's proof, OCC questions the validity of the data that supports the Company's application.  OCC, pp. 2, 5-7.  The Company certainly wishes its line losses were not so severe, but despite OCC's doubts, they are, and the trend is accelerating.  New competitors are coming into the marketplace every day, none of which are regulated as extensively as the Company and some of which are not regulated at all by this Commission.



Despite all of OCC's rhetoric, it is clear that the Company's application should be approved in its entirety because the Company complied with the applicable rules and has met its burden of proof.
  Apart from the fact of such compliance, there are other public policy reasons that support the granting of the application:  1) the competitive marketplace and the current limitations on rate increases set forth in the rules will keep rates in check; and 2) there are many competitors and alternative providers from which customers can purchase services.


At bottom, OCC argues that there is insufficient competition to justify regulatory relief for BLES.  The technological, marketplace, and legal developments over the past ten years, advances made in other states and countries to address competition, and common sense all demonstrate otherwise.  These factors also led the General Assembly to enact the enabling legislation that is now being implemented.  In order for OCC to achieve its objective, it would have the Commission so narrowly define BLES (and thus the competitors and alternative providers that provide it) and would subject it to such unreasonably rigid tests that no ILEC would qualify for any regulatory relief.  That is not what the General Assembly intended in enacting the enabling legislation, and it is not what the Commission intended in adopting its rules to implement that legislation.  The Ohio Supreme Court has validated the Company's position in its recent decision.  There, it said:
We find that the commission appropriately relied on the statutory

amendments and created lawful and reasonable tests to effectuate those changes.

Likewise, we affirm the commission's factual determinations in approving

AT&T's application.

Ohio Consumers' Counsel v. Pub. Util. Comm., Id., ¶2.


It should be clear - - yet again - - that OCC's many arguments against AT&T Ohio's application represent an effort to undo both the work done by the General Assembly in enacting the enabling legislation and the work the Commission has done to implement it, both with substantial input from OCC and extensive hearings.
  Contrary to OCC's beliefs, the Commission carefully and faithfully implemented that legislation in the rules it adopted after exhaustive consideration of its Staff's proposal, input from various parties (including OCC), and extensive local public hearings.  The rules also passed scrutiny in the legislative rule review process.  In turn, the Company has fully complied with the requirements of the rules the Commission adopted in preparing and filing its application.  The Company's application satisfies the competitive tests identified in the rules and, therefore, meets the requirements of the statute for obtaining rate relief for BLES.



OCC attempts to recast some of its old arguments in light of the Ohio Supreme Court's broad decision.  For example, it focuses on the "public interest" test in the statute and the customers of AT&T Ohio's Tier 1 core services.  OCC, pp. 3-5.  It even asserts - - without any support - - that the issue of the application of the public interest criterion was "not presented to the Ohio Supreme Court."  OCC, p. 10, note 28.  But the Court clearly concluded that the competitive tests that the Commission adopted in its rules meet the statutory criteria.  It stated:

Ultimately, OCC is appealing the rules that the commission adopted to streamline its review for alternative treatment under the statute. The rules, as applied to the facts in this case, satisfy the statutory factors needed to award alternative treatment. The commission made appropriate factual determinations. OCC's arguments to the contrary are rejected, and the commission's order is affirmed.

Ohio Consumers' Counsel v. Pub. Util. Comm., Id., ¶52 (emphasis added).  OCC is simply wrong on this point.  It acknowledges the Commission's determination that meeting any one of the four competitive tests satisfies the R. C. § 4927.03(A) requirements.  OCC, p. 4.  Among those requirements is that the Commission find that alternative regulation is in the public interest.


Once again, OCC's narrow view of BLES and its extreme self-serving interpretations of the statute and the rules would frustrate the goals of the General Assembly and the Commission in reforming the regulation of BLES to meet drastically changed marketplace conditions.  As they have been before, those narrow views and extreme interpretations must be rejected and the Company's application should be approved in its entirety.  In so doing, the Commission should apply the rules it carefully crafted based on the evidence of compliance as filed by the Company, and reject the irrational and unsupported interpretations and outcomes proposed by OCC.  The arguments against the rules have been repeatedly rejected by the Commission and have now been firmly rejected by the Ohio Supreme Court.  They should be rejected again.



As to OCC's desired focus on the Company's Tier 1 core services (OCC, p. 5), the Commission has a more expansive and appropriate view of the competitive landscape.  It has held as follows:

In reviewing the record, the Commission finds that some of the comments filed, as well as testimony from several customers at the local public hearings, indicate that consumers' perception of BLES is changing. More customers are substituting their traditional BLES with competitive service offered by alternative providers such as wireline CLECs, wireless, VoIP and cable telephony providers (Columbus Tr. at 27, 39; Cincinnati Tr. at 20, 33, 37, 39, 48; AT&T Initial Comments at 15-17). Although the products offered by those alternative providers may not be exactly the same as the ILECs' BLES offerings, those customers view them as substitutes for the ILECs' BLES. Thus, the alternative providers compete against the ILECs' provision of BLES. We also note that Section 4927.03(A), Revised Code, compels the examination of whether customers have reasonably available alternatives to BLES. The law does not restrict the "analysis of competition" and "reasonably available alternatives" to competitive products that are exactly like BLES. Indeed, the law provides that the Commission consider the ability of providers to make functionally equivalent or substitute services readily available to consumers (emphasis added). Whether a product substitutes for another product does not turn on whether the product is exactly the same. Clearly, customers that leave an ILECs' BLES offering to subscribe to another alternative provider's bundled services offering view such bundled services offering as a reasonable alternative service, and a substitute to the ILECs' BLES. Additionally, customers which subscribe to these bundled offerings are by definition BLES customers. Accordingly, we find that, with technology advancements, alternative providers such as wireline CLECs, wireless, VoIP and cable telephony providers are relevant to our consideration in determining whether an ILEC is subject to competition or customers have reasonably available alternatives to the ILECs' BLES offering at competitive rates, terms and conditions.

05-1305, Opinion and Order, March 7, 2006, p. 25 (emphasis added).


OCC now argues that the Commission should "revisit" this conclusion.  OCC, p. 8.  It bases this faulty argument on a recent statement of the FCC in the context of its decision to " . . . take action to rein in the explosive growth in high-cost universal service support disbursements."  FCC 08-122, ¶ 1.  The FCC recognized that, while wireless competitors captured almost 12% of the lines from the incumbent LECs to become a customer's sole service provider, most wireless service is provided in addition to a customer's existing wireline service.  FCC 08-122, ¶ 20.
  The FCC lamented that "(i)nstead of competitive ETCs competing against the incumbent LECs for a relatively fixed number of subscriber lines, the certification of wireless competitive ETCs has led to significant increases in the total number of supported lines."  FCC 08-122, ¶ 21.  OCC acknowledges that the context of the FCC's ruling is the issue of universal service funding levels but then ignores that context.  OCC also ignores the fact that the FCC's order demonstrates that a significant and growing number of customers do find wireless to be a complete substitute for wireline service.  OCC obviously searched hard for an FCC quote to support its argument that wireless service should not be considered competitive with an ILEC's BLES.  But the FCC has said much more on the subject of wireless services as viable competitors to their landline counterparts - - and in the proper context, as explained below.  Moreover, a recent Neilsen report states that by the end of the year, one in five American households may well not have a home phone line.



It is also noteworthy that the huge presence of wireless carriers in today's competitive landscape is borne out by the Commission's and the OCC's own documentation.  Wireless carriers now support a greater proportion of the PUCO and OCC budgets, via their annual assessments, than do the ILECs.  See Attachments 1-2.  These reports show that the wireless carriers have higher revenue and contribute 37% (or $1.2 million) more than the ILECs to support the Commission's budget and 37% (or $311,000) more than the ILECs to support the OCC's budget.  And the OCC, while somewhat critical of wireless services on its website, instructs consumers that "(t)he choice is yours."  See Attachment 3
.



While OCC would continue to divert the Commission's attention to a reexamination of the statute and the rules, there is no good reason to rehash issues that were already considered in the rules docket, in the Company's other basic local exchange service alternative regulation cases, and by the Ohio Supreme Court.  The only issue in this case is whether AT&T Ohio's application complies with the rules.  The validity of the rules was established in 05-1305 and was reaffirmed in the Company's other cases and in the Cincinnati Bell and Embarq cases, Case Nos. 06-1002-TP-BLS and 07-760-TP-BLS.  Moreover, the Court has upheld the rules in all significant respects as relevant to this case.



OCC argues that "alt. reg. must be in the public interest," citing R. C. § 4927.03(A).  OCC, p. 4.  The rules were designed such that meeting one of the competitive tests also means meeting the other statutory criteria.  Said another way, the statutory criteria are met by the evidence that one of the competitive tests is met.  This the Court has made clear.



OCC's disagreement notwithstanding, the Commission was charged with adopting rules to implement the BLES alternative regulation statute and the competitive tests reflect the policy choices made by the Commission to carry this through.  The competitive tests established by the Commission, scrutinized in the legislative rule review process, and upheld by the Ohio Supreme Court, avoid the need for the applicant to demonstrate compliance with each aspect of the statutory criteria by creating objective criteria to be met by an applicant.  This approach was reasonable and proper.  OCC would discard the objective tests so it can endlessly argue subjective issues.  That is counter-productive and would defeat the General Assembly's intent in enacting the enabling legislation and the Commission's purpose in adopting the rules implementing that legislation.



In a new tack, OCC takes aim at the data supporting the Company's application.  OCC, pp. 5-7.  It surmises that the data is not accurate but provides no evidence in this regard.  The Company stands by its verified proof.  OCC ignores a major factor that has likely led to the recent acceleration of the line losses in the exchanges for which relief is sought.  Until quite recently, customers in those exchanges did not have a cable telephony option.  Adelphia and/or Comcast were previously a cable provider in four of the six exchanges, Bedford, Brecksville, Columbiana, and Leroy.  Those areas were taken over by Time Warner, which aggressively markets its digital telephone service.  In approving the transfer of the former Adelphia cable licenses, the FCC explicitly recognized that Adelphia did not offer cable telephony to its subscribers and had cancelled plans to launch service on its own.
  OCC starts with a false premise - - that the Company's data is suspect - - and reaches an erroneous conclusion that the Company's line losses cannot be accelerating as much as they are.



In addition to this, one would expect that the accelerating transition from wireline to wireless services and the state of the economy in general has led to an increase in the Company's line losses.  But it is not incumbent on the Company to show why the lines were lost, just that they have been lost.  The Company has made the required showing.  OCC has offered no evidence - - much less the "clear and convincing evidence" required by the applicable rule - - to dispute the Company's proof or to schedule the matter for a hearing.  Ohio Admin. Code § 4901:1-4-09(G).  OCC's allegations are not evidence.
The Rules Comply With The Statute



OCC again criticizes Test 4, on which the Company relied for all five exchanges in this case.  OCC, p. 5.  It argues that, because of Test 4's focus on "facilities-based providers," the "focus should be on whether the providers compete with AT&T Ohio's Tier 1 Core services."  OCC, p. 5.  The test properly assumes that they do compete with AT&T Ohio.  And the competitive tests (including Test 4) have been upheld by the Court as meeting and properly fulfilling the statutory criteria.



OCC also argues that the alternative providers "do not really provide services that are comparably priced to AT&T Ohio basic service, and thus do not provide 'competing' services under the Commission's rule."  OCC, p. 10.  These arguments were heard before and rejected in the rules docket, in the Company's other cases, and ultimately by the Ohio Supreme Court.  OCC's opposition is based on its own proposed criteria which are not part of the statute or the rules.  Its opposition fails to demonstrate any legitimate flaws in AT&T Ohio's application.



OCC argues that "(u)nless consumers have real competitive alternatives at prices comparable to AT&T Ohio's basic service, granting this application cannot possibly be in the public interest."  OCC, p. 4 (footnote omitted).  OCC suggests that because BLES, when it is part of a package, has already been granted alternative regulation, the analysis here must be limited to competition for AT&T Ohio's "basic service."  OCC, p. 4.  Given the Ohio Supreme Court's decision, it is astonishing that OCC is still wedded to the notion of "basic service" as the only appropriate comparison for purposes of obtaining relief under the statute.  OCC, p. 5.



OCC has replaced its time-worn "stand-alone BLES" argument with one that posits that the alternative providers allowed under Test 4 "do not really provide services that a comparably priced to AT&T Ohio's basic service, and thus do not provide 'competing' services under the Commission's rule."  OCC, p. 5.  OCC's new argument fails, almost before it begins.  The statute requires the commission to consider "the ability of alternative providers to make functionally equivalent or substitute services readily available at competitive rates, terms, and conditions."  R. C. § 4927.03(A)(2) (emphasis added).  The statute does not call for perfect substitutes for stand-alone BLES.  Rather, it allows non-traditional alternatives to be considered.  That is what the Commission's rules contemplate, consistent with the statute.  "Comparable prices" are not part of any test the Commission has developed or applied.


On the issue of competition, the Court held as follows:

OCC's argument fails to recognize the legislative guidance provided by the changes to the policy section of the chapter in R.C. 4927.02. The General Assembly provided the commission with new standards to consider when determining eligibility for alternative regulation, and those standards included the consideration of the larger environment of voice communication providers.

The commission established that bundled services provide competition to basic phone service. The commission determined that customers are switching service in the presence of competitors and that those customers find the alternative services to be adequate substitutes for AT&T's services. The court will not reverse or modify a commission decision as to questions of fact in cases in which the record contains sufficient probative evidence to show that the commission's decision was not manifestly against the weight of the evidence and was not so clearly unsupported by the record as to show misapprehension, mistake, or willful disregard of duty. Monongahela Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 571, 2004-Ohio-6896, 820 N.E.2d 921, ¶ 29. OCC has demonstrated that the alternative providers' services are different and offered at a variety of prices, but that showing does not overcome the commission's finding that those services are providing reasonable, competitive substitutes for basic local exchange service. We defer to the commission's expertise on this matter. Accordingly, we reject OCC's argument.

Ohio Consumers' Counsel v. Pub. Util. Comm., Id., ¶¶ 21-22 (emphasis added).



All LECs are required to provide BLES.  Ohio Admin. Code § 4901:1-6-01(K).  That rule defines "local exchange carrier" as any facilities-based and nonfacilities-based ILEC and CLEC that provides basic local exchange services to consumers on a common carrier basis.  BLES is defined as:

(1) End user access to and usage of telephone company-provided services that enable a customer, over the primary line serving the customer's premises, to originate or receive voice communications within a local service area, and that consist of the following: 

(a) Local dial tone service; 

(b) Touch tone dialing service; 

(c) Access to and usage of 9-1-1 services, where such services are available; 

(d) Access to operator services and directory assistance; 

(e) Provision of a telephone directory and a listing in that directory; 

(f) Per call, caller identification blocking services; 

(g) Access to telecommunications relay service; and 

(h) Access to toll presubscription, interexchange or toll providers or both, and networks of other telephone companies. 

(2) Carrier access to and usage of telephone company-provided facilities that enable end user customers originating or receiving voice grade, data, or image communications, over a local exchange telephone company network operated within a local service area, to access interexchange or other networks.

R. C. § 4927.01(A); see also Ohio Admin. Code § 4901:1-6-01(B).  Under a Commission rule, only the ILECs have an obligation to provide a stand-alone basic local exchange service within their traditional service territory.  Ohio Admin. Code § 4901:1-6-09(A).
  Moreover, an ILEC cannot withdraw basic local exchange service.  Ohio Admin. Code § 4901:1-6-12(A)(7).  The disparate treatment that the rules extend to ILECs and CLECs is an important consideration in implementing the BLES alternative regulation statute relative to determining the need for alternate providers to make functionally equivalent or substitute services readily available.  As there is no requirement for CLECs or any of the intermodal competitors to offer stand-alone BLES, few, if any, do.  The Commission was well aware of this fact when it devised the competitive tests.  To have adopted rules using OCC's absurdly narrow view of the term "competing" would have been contrary to the legislative intent.  OCC, p. 6.  It is self-evident that the services offered by CLECs and the various alternative providers are not only functionally equivalent to BLES, but are also substitutes for BLES.



The Commission has addressed this issue before and decided it properly.  In so doing, it said:

Another objection to the staff proposed competitive market tests is raised by the Consumer Groups and AARP.  They argue that the criteria included in these tests could include CLECs' lines as part of a bundled service or high-speed Internet service, which are not BLES-only lines, and accordingly fails to measure effective competition for BLES.  As previously stated, H.B. 218 does not restrict the "analysis of competition" and "reasonable available alternatives" to competitive products that are exactly like BLES.  We found in the prior section of this order that alternative providers such as wireline CLECs, wireless, VoIP and cable telephone companies are relevant to our consideration in determining whether an ILEC is subject to competition or customers have reasonable available alternatives.  Accordingly, we find the staff's proposed criteria of using CLEC-provided residential access lines to be reasonable regardless of whether the customer is subscribing to BLES only or bundled services.

05-1305, Opinion and Order, March 7, 2006, p. 34.  In the Company's first BLES alternative regulation case, the Commission stated:

Further, as we discussed in the 05-1305 Opinion and Order, more customers are substituting their traditional BLES with competitive services offered by alternative providers such as CLECs, wireless carriers, Voice over Internet Protocol (VoIP) and cable telephony providers (05-1305 Opinion and Order at 25).  We recognize that, although the products offered by those alternative providers may not be exactly the same as the ILEC's BLES offerings, those former ILEC customers viewed them as substitutes for the ILEC's BLES.

06-1013, Entry on Rehearing, February 14, 2007, p. 10.



In addition, the disparate treatment that results from the rules does not alter the analysis whether BLES service is subject to competition or whether BLES customers have reasonably available alternatives under the statutory tests.  All CLECs must provide BLES and it is indisputable that it is the CLECs' BLES offerings that are purchased in lieu of, and therefore compete with, the BLES offerings of the ILECs in whose exchanges the CLECs operate.  These facts - - and the fact that intermodal competitors do not offer stand-alone BLES but are nevertheless very successful at attracting customers - - serve to rebut the OCC's claim that the alternative providers offered as part of the Company's proof do not "compete" with its basic service.

Competitive Test 4 Meets The Statutory Requirements



Test 4 calls for a showing of "at least five unaffiliated facilities-based alternative providers serving the residential market."  Ohio Admin. Code § 4901:1-4-10(C)(4).  The term "alternative provider" means "a provider of competing service(s) to the basic local exchange service offering(s), regardless of the technology and facilities used in the delivery of the services (wireline, wireless, cable, broadband, etc.)."  Ohio Admin. Code § 4901:1-4-01(B) (emphasis added).  OCC's attack on the use of wireless providers as part of the Company's proof is thus answered by the Commission's rules, which have been upheld by the Court.  OCC, p. 9.


As noted above, OCC's reliance on the FCC's recent order on the issue of wireless carrier eligibility for universal service funding is simply misplaced.  OCC, p. 8.  More probative is what the FCC has said in its annual reports on wireless services.  The FCC's recent Annual Report and Analysis of Competitive Market Conditions With respect to Commercial Mobile Services, Twelfth Report, WT Docket No. 07-71, Released February 2, 2008 (Wireless Report) documents the significant increase in wireless subscribership and competition.
  For example:

· More than 95% of the U.S. population lives in areas with at least three mobile telephone operators competing to offer service, and more than half of the population lives in areas with at least five competing operators.  Wireless Report, p. 5.
· Concentration in the U.S. mobile telephone market, as measured by the Herfindahl-Hirschman Index (“HHI”), declined from 2706 at the end of 2005 to 2674 at the end of 2006.  No single competitor has a dominant share of the market.  Wireless Report, p. 6.
· The nationwide mobile penetration rate at year end 2006 rose to approximately 80 percent of approximately 300 million people in the United States.  Wireless Report, p. 6.
· During the second half of 2006, 11.8 percent of U.S. adults lived in households with only wireless phones, up from 7.8% in the second half of 2005, and triple the percentage (3.5 percent) in the second half of 2003.  Wireless Report, p. 10.
· [During the second half of 2006], one in four adults aged 18 – 24 years lived in households with only wireless telephones, and nearly 30 percent of adults aged 25 – 29 years lived in wireless-only households.  Wireless Report, p. 10.
All of this information demonstrates that competition is alive and well and that wireless service is properly included in the analysis of alternative providers for purposes of Test 4.



The Wireless Report shows that for June 2007, there were 8,722,523 mobile wireless telephone subscribers in Ohio.  Wireless Report, Table 14.  Perhaps most notably, the number of wireless subscribers exceeds the number of lines provided by LECs by 2.68 million.  And of the total of Ohio lines provided by LECs plus wireless subscribers, ILECs - - which once dominated the marketplace - - have slightly over one-third of the total.
  Or, said another way, the number of Ohio wireless subscribers plus the number of lines provided by CLECs is nearly twice the number of lines provided by ILECs:
	
	
	Lines
	Percent
	

	
	
	Subscribers
	Share
	

	Ohio ILEC Lines
	    4,973,233 
	33.7%
	Table 10

	Ohio CLEC Lines
	    1,068,758 
	7.2%
	Table 11

	Ohio Wireless Subscribers
	    8,722,523 
	59.1%
	Table 14

	Ohio Total
	
	  14,764,514 
	
	




The application of Test 4 does not lead to the result OCC wants.  But the Commission adopted Test 4 and it has been validated by the Ohio Supreme Court.  In finding Test 4 to be reasonable, the Court stated:
The commission's finding that Test 4 adequately judges alternative competition by combining two criteria, the presence of at least five unaffiliated facilities-based competitors and a significant loss of access lines, is reasonable. The test incorporates the market reality that there are some forms of competition that the commission has no power to regulate or formally review. The commission interpreted the intent of the General Assembly and developed a test to determine the level of competition and the availability of alternative providers regardless of regulatory oversight. This court may rely on the expertise of a state agency in interpreting a law where "highly specialized issues" are involved and "where agency expertise would, therefore, be of assistance in discerning the presumed intent of our General Assembly." Consumers' Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 12 O.O.3d 115, 388 N.E.2d 1370.
*

*
   *

We affirm the commission's finding that Test 4 meets statutory requirements and that AT&T satisfied the line-loss portion of that test. Accordingly, we reject OCC's proposition of law.
Ohio Consumers' Counsel v. Pub. Util. Comm., Id., ¶¶ 36, 38.

OCC's Criticisms Of The Company's Application Are Unfounded



Apart from its unfounded challenge to the Company's line loss data, addressed previously, OCC offers little new criticism of the application.  It again finds fault in the use of wireless carriers as alternative providers generally.  That argument is nothing more than an untimely application for rehearing of the rules docket.  OCC also argues that Verizon Wireless and Alltel Corporation should be counted as one carrier because they have announced a merger.  OCC, p. 9 and note 27.  But that merger has not been approved by the regulators or, of course, consummated.  As to the use of wireless carriers, the Commission and the Court have put the pricing and functional equivalency arguments to rest.  The Commission was correct in its evaluation of wireless carriers in 07-259 and should not change course here.  OCC's arguments are misplaced and should be rejected.

AT&T Ohio's Application Complies With The Statute And The Rules



Much of the advocacy set forth by OCC is directed toward establishing that AT&T Ohio's application does not meet the three criteria of the statute.  The statute requires the Commission to find that the proposed alternative regulation is in the public interest and that either of the following conditions exists:

The telephone company or companies are subject to competition with respect to such public telecommunications service;

OR

The customers of such public telecommunications service have reasonably available alternatives.

R. C. § 4927.03(A)(1)(a)-(b).  Additionally, with respect to basic local exchange service, the commission must additionally find that there are no barriers to entry.  R. C. § 4927.03(A)(3).  With substantial evidence in its applications, AT&T Ohio has demonstrated that:

· Many CLECs have Commission-approved interconnection agreements with AT&T Ohio

· Many CLECs have Commission-approved tariffs for providing BLES

· Many CLECs are serving residential customers via their own facilities (including but not limited to UNEs and/or LWC)

· Many CLECs are serving residential customers via resale

· Many customers have ported their numbers to CLECs

· Many customers have ported their numbers to wireless providers

· Many customers have ported their numbers to VoIP providers

· AT&T Ohio's retail residential line quantities have significantly decreased

· Alternative providers have significant residential market share

Given all these facts, OCC's arguments that AT&T Ohio has not met the statutory criteria must fail.

AT&T Ohio's Application Satisfies The Requirements Of Competitive Test 4



OCC's arguments about the reliance on wireless alternative providers in meeting Test 4 are simply a rehash of the time-worn and discredited "perfect substitutes" argument made by the Consumer Groups (with OCC in the lead) in the rules docket.  The Commission has properly recognized that the law does not restrict the analysis of competition and reasonably available alternatives to competitive products that are perfect substitutes for BLES.
  The Commission therefore concluded that alternative providers such as wireline CLECs, wireless, VoIP, and cable telephony providers are relevant to its consideration in determining whether an ILEC is subject to competition or whether customers have reasonably available alternatives to the ILECs' BLES offering at competitive rates, terms and conditions.
  The Commission also properly noted that just because there is a customer segment that wants nothing other than the most basic of services, this does not alter the competitive analysis or conclusions.



On the issue of the use of wireless alternatives, it should also be noted that in assessing competition, it is not necessary for all customers to view the services as reasonably interchangeable.  What is critical in determining whether services are competitive substitutes is whether they "have the ability—actual or potential—to take significant amounts of business away from each other."
  When a significant number of consumers actively choose among reasonable alternatives, firms must compete with each other for these customers.  This is true today of mobile wireless services.
Conclusion



For all of the foregoing reasons, and especially in light of the Ohio Supreme Court's decision, OCC has presented no rational basis for the Commission to deny the Company's application.  The Commission's rules comply with the statute and the Company's application complies with - - and meets the tests required by - - the rules in all respects.  In attacking the Company's proof, OCC has not made the necessary evidentiary showing to suspend the automatic approval of the application or to schedule it for a hearing.  For all of the foregoing reasons, the Commission should either permit the application to be approved automatically, as provided for in Ohio Admin. Code § 4901:1-4-09(G), or issue an appropriate order approving the application in its entirety.
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08-912.memo contra

� The Ohio Bell Telephone Company uses the name AT&T Ohio.


� Case Nos. 06-1013-TP-BLS ("06-1013"), 07-259-TP-BLS ("07-259"), 07-1312-TP-BLS ("07-1312"), 08-107-TP-BLS ("08-107"), and 08-594-TP-BLS ("08-594").  The Ohio Supreme Court's March 6, 2008 decision unanimously affirming the Commission's orders in the first of those cases is reported as:  Ohio Consumers' Counsel v. Pub. Util. Comm., 117 Ohio St.3d 301, 2008-Ohio-861.


� The rules governing the Company's application were adopted by the Commission in Case No. 05-1305-TP-ORD (hereinafter referred to as "05-1305" or "the rules docket").  AT&T Ohio requests that the Commission take administrative notice of its entire record in 05-1305, 06-1013, 07-259, 07-1312, 08-107, and 08-594.


� Any failure by the Company to respond to an argument raised by OCC should not be interpreted as its agreement with the position expressed.


� Citing the 2007 Commercial Mobile Services Report, 23 FCC Rcd at 2340-41, para. 246 (in turn, citing survey reporting that only approximately 11.8 percent of U.S. households relied exclusively on wireless phones in 2006).


� See, http://www.nielsenmobile.com/documents/WirelessSubstitution.pdf.


� The OCC fact sheet is available at http://www.pickocc.org/publications/telecom/Comparing_Home_Telephone_Service_to_Cellular.pdf


� Ohio Consumers' Counsel v. Pub. Util. Comm., Id., ¶ 38.


� Applications for Consent to the Assignment and/or Transfer of Control of Licenses; Adelphia Communications Corporation (and subsidiaries, debtors-in-possession), Assignors, to Time Warner Cable Inc. (subsidiaries), Assignees; Adelphia Communications Corporation (and subsidiaries, debtors-in-possession), Assignors and Transferors, to Comcast Corporation (subsidiaries), Assignees and Transferees; Comcast Corporation, Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor to Comcast Corporation, Transferee, Memorandum Opinion and Order, MB Docket No. 05-192, Adopted:  July 13, 2006; Released:  July 21, 2006, FCC 06-105, ¶ 250.  Time Warner Cable's website confirms the availability of its digital phone service in each of the representative zip codes in the six exchanges at issue here.  See Attachment 4.





� Ohio Consumers' Counsel v. Pub. Util. Comm., Id., ¶ 52.


� This requirement previously appeared in Ohio Admin. Code § 4901:1-6-09(M)(2), repealed effective September 18, 2007.


� See, http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-08-28A1.pdf.


� Local Telephone Competition: Status as of June 30, 2007, Industry Analysis and Technology Division, Wireline Competition Bureau, March 2008 ("Wireline Report"), Table 7.  See, http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-280943A1.doc.  It is worth noting that the Nationwide CLEC share is also 18%, the same as Ohio's.  Wireline Report, Table 7.


� 05-1305, Opinion and Order, March 7, 2006, p. 25.


� Id.


� Id.


� SmithKline Corp. v. Eli Lilly & Co., 575 F.2d 1056, 1063 (3d Cir.), cert. denied, 439 U.S. 838 (1978).
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