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INTRODUCTION

The Energy Efficiency and Peak Demand Reduction Portfolio Plans for the Years 2010 through 2012 (the “Plans”) filed with the Commission on December 15, 2009 by Ohio Edison Company (“Ohio Edison”), The Cleveland Electric Illuminating Company (“CEI”), and The Toledo Edison Company (“Toledo Edison”) (collectively, the “Companies”) satisfy all requirements for such plans as set forth in Section 4928.66 of the Ohio Revised Code and the Commission’s rules as set forth in Section 4901:1-39-01 et seq. of the Ohio Administrative Code (“Rules”).
  The Plans are designed to meet or exceed the statutory benchmarks for both energy efficiency and peak demand reduction.  They include a range of energy efficiency and peak demand reduction (“EE&PDR”) programs intended to encourage innovation and market access for cost-effective EE&PDR for all customer sectors.  The Plans also include a cost recovery mechanism, subject to annual reconciliation, that serves the dual function of recovering all program costs and  lost distribution revenues and also  properly incenting the Companies through 
a shared savings mechanism to achieve net benefits over and above those required by statute.  The Commission should approve the Companies’ Plans as filed.

Section 4928.66 of the Ohio Revised Code requires an electric distribution utility (“EDU”), starting in 2009, to “implement energy efficiency programs that achieve energy savings equivalent to at least three-tenths of one percent of the total annual average, and normalized kilowatt-hour sales of the [EDU] during the preceding three calendar years to customers in this state.  The savings requirement, using such a three-year average, shall increase to an additional five-tenths of one per cent in 2010, seven-tenths of one per cent in 2011, [and] eight-tenths of one per cent in 2012, . . . .”  Thus, for years 2010, 2011 and 2012, the cumulative energy efficiency benchmarks are 0.8%, 1.5% and 2.3%, respectively.
 In addition, Section 4928.66 requires an EDU, starting in 2009, to “implement peak demand reduction programs designed to achieve a one per cent reduction in peak demand in 2009 and an additional seventy-five hundredths of one per cent reduction each year through 2018.”  Thus, the cumulative peak demand reduction benchmarks for 2010, 2011 and 2012 are 1.75%, 2.5% and 3.25%, respectively.
  Provided the Commission approves the Fast Track Programs (as described below) for implementation beginning no later than April 1, 2010, and the remaining programs for implementation beginning no later than July 1, 2010, or, alternatively, the Commission modifies its position on pro rated savings calculations, the Plans are designed to enable the Companies to achieve or exceed these cumulative benchmarks.
The Plans also satisfy all provisions of the Commission’s Rules for EE&PDR portfolio plans.  The Plans are cost-effective on a portfolio basis, with the results of the Total Resource Cost (“TRC”) test ranging from 1.17 for Toledo Edison, to 1.24 for CEI and 1.38 for Ohio Edison.
  The Plans include all descriptions and detail required by Rule 4901:1-39-04(C), including a description of all existing and proposed programs that will encourage and assist customers to make energy efficient changes in their homes and businesses.
  In addition, the Plans describe the Companies’ planning, reporting and tracking systems,
 management and implementation strategies,
 and evaluation, measurement and verification (“EM&V”) activities.
  Once approved by the Commission and implemented by the Companies, the suite of EE&PDR programs described in the Plans are designed to generate total benefits, discounted over their lifetime, of $720.8 million.
  Importantly, there is widespread agreement among the parties that the Companies’ proposed suite of programs will benefit customers and should be approved.
The costs related to each of the Plans will be recovered through the Companies’ Demand Side Management and Energy Efficiency Rider (“Rider DSE”), which was approved by the Commission in Case No. 08-935-EL-SSO (the “ESP Case”).  Appendix F to each of the Plans contains an amended Rider DSE reflecting rates, by rate schedule, to be in effect through December 2010.  The DSE2 charge of Rider DSE was designed to recover all costs incurred by the Companies for the design, approval and implementation of the EE&PDR programs, including demand-response programs, energy efficiency programs, peak demand reduction programs (other than those recovered through other cost recovery mechanisms) and self-directed demand-response, energy efficiency or other customer-sited programs.
  As authorized by Rule 4901:1-39-07(A), the DSE2 charge will include recovery of lost distribution revenues and, if earned, shared savings.
  The impact of a January 1, 2010 DSE2 charge on customer bills is expected to be an increase of approximately 1.6% for residential customers, with smaller increases on average for commercial and industrial customers.

Of the twenty-three intervening parties, only the Ohio Consumers’ Counsel (“OCC”), the Environmental Law and Policy Center (“ELPC”), the Natural Resources Defense Council (“NRDC”), Nucor Steel Marion (“Nucor”) and the Commission Staff presented testimony.  Objections to the Plans submitted through intervenor and Staff testimony
 generally focus not on the design of the EE&PDR programs, but on TRC calculations, cost recovery and allocation.  These few intervenors did suggest what they describe as improvements to the Plans, but the suggestions typically lacked details and TRC justification.  Indeed, the witnesses supported adoption of certain programs despite the Companies’ determination that the TRC for several programs was less than one.
  For these, and all other programs, the Plans include a description of “non-energy” benefits as additional justification for their adoption.

In sum, none of the criticisms made by intervenors or Staff create a reasonable basis for the Commission to alter the Plans or to deny their approval.  The Companies’ Plans meet the requirements of R.C. § 4928.66 and the Commission Rules and are the only comprehensive plans supported by the evidentiary record.  Therefore, the Commission should issue an order approving the Plans as described herein and authorizing the Companies to implement their Plans and Rider DSE, as amended in Appendix F of the Plans, beginning no later than July 1, 2010.

ARGUMENT TC "ARGUMENT" \f C \l "1" 
I. The Companies’ Plans Comply with R.C. § 4928.66 and the Commission’s Rules.

Each Company’s Plan must be designed to achieve its respective benchmarks for energy efficiency and peak demand reduction set forth in R.C. § 4928.66.  Each Plan also must satisfy the Commission’s requirements for portfolio plans set forth in Rule 4901:1-39-04, including the requirement that a portfolio plan be cost-effective on a portfolio basis.  The Plans proposed by the Companies meet these requirements.  Indeed, no intervenor has argued that they do not.  The Companies designed the suite of EE&PDR programs outlined in the Plans with three primary goals:  (1) complying with statutory requirements; (2) providing at least one program for each of the major customer sectors; and (3) providing the greatest impact on a kWh reduction per dollar spent basis.
  The evidence of record demonstrates that the Plans accomplish these goals.  Therefore, except for the Companies’ appliance recycling program, which should be approved with the modifications set forth in the Joint Motion, the Commission should approve the Plans as filed.
A. The Plans Are Designed to Achieve the Statutory Benchmarks for 2010 Through 2012.
The Companies’ Plans were developed by experts in EE&PDR program design, Black & Veatch, in collaboration with the Companies’ in-house experts.
  Black & Veatch assessed the market potential of various programs, including an analysis of penetration estimates for each potential measure developed in large part from residential, commercial and industrial survey results.
  Black & Veatch prescreened over 110 EE&PDR measures, along with additional energy efficiency measures based on stakeholder input, and ultimately included 93 measures at various levels of participation.
  Black & Veatch also took into account data received from members of the collaborative formed by the ESP Case Stipulation (“Collaborative”), as well as commitments from program administrators.
  Based upon a detailed assessment of program costs and benefits – individually and in terms of overall impact, Black & Veatch selected the suite of programs for implementation.
  Each Plan provides details of all EE&PDR measures and programs, and each provides significant opportunities for energy and cost savings for all customers.
  No party challenged these details, except when arguing that the projected benefits of certain programs may be understated.

The Plans are designed to produce cumulative energy savings in 2010, 2011 and 2012 that meet or exceed the cumulative savings required by statute of 0.8%, 1.5% and 2.3%, respectively.
  The Plans also are designed to produce cumulative peak demand reductions in 2010, 2011 and 2012 that meet or exceed the cumulative reductions required by statute of 1.75%, 2.5% and 3.25%, respectively.
  Indeed, there is a level of flexibility in the Plans so that, as conditions and market demands warrant, the Companies may modify or add programs as needed or may seek Staff approval to reallocate funds.
  Thus, the Plans satisfy statutory requirements.
In estimating the results of the Plans, the Companies’ pro-rated the savings estimates in the year in which a program is launched based on the actual number of months the program is expected to be in effect.
 The Companies use of pro-rata savings rather than annualized savings is based on the Commission’s statement in its June 17, 2009 Entry on Rehearing issued in Case No. 08-888-EL-ORD that, “[w]hen measures are implemented during a year, only the savings from the time of implementation until the end of the year count for purposes of meeting the benchmark.”
  However, the Companies request that the Commission allow the use of annualized savings as it would reduce by approximately $51 million the Plans’ cost to customers.
  Calculating savings on an annualized basis is a cost-effective approach to accounting for long-term savings.

1. Energy efficiency benchmarks

Based on certain assumptions, the Plans are designed to produce verifiable results that will achieve or exceed the energy efficiency benchmarks for 2010 through 2012.
  The Companies believe the overall program design reflected in the Plans balances near-term energy savings opportunities among all rate classes with longer-term programs that will create jobs and build capacity for delivering even greater energy savings in the future.
  In the near-term, the Plans are designed to achieve the statutory energy efficiency benchmarks using a suite of programs targeted at multiple customer sectors: residential, low-income residential, small enterprise, mercantile-utility (large enterprise), and governmental.
  Mercantile customer self-direct projects approved by the Commission pursuant to R.C. § 4928.66(A)(2)(c) and Rule 4901:1-39-05(G) are a key component of the Companies’ compliance strategy in 2010 as other programs ramp up, but are anticipated to make up a substantially smaller percentage of energy savings in subsequent years.
  The Companies also anticipate that transmission and distribution (“T&D”)  infrastructure improvements that reduce line losses during the Plan period will contribute significantly to energy efficiency savings.
  The energy efficiency savings generated by all of the programs included in the Plans are designed to achieve or exceed the energy efficiency benchmarks during the Plan period.

The Plans assume that the Commission will approve the Companies’ Application following one of two time lines: (1) approval of all programs as filed prior to April 1, 2010; or (2) approval of designated Fast Track Programs for launch no later than April 1, 2010, and approval of all remaining programs for launch no later than July 1, 2010.
  The Fast Track Programs are the Appliance Turn-In Program, CFL (and CFL Low Income) Program, C/I Equipment Program (Lighting), and C/I Equipment Program (Industrial Motors).
  On February 23, 2010, the Companies and supporting parties submitted the Joint Motion requesting expedited approval of the Fast Track Programs, as modified in that motion, by no later than mid-March, 2010.  If Commission approval is delayed beyond the dates specified, or the Commission maintains its current position on pro rated savings calculations, it is unlikely the Companies will be able to achieve the 2010 benchmarks.
 
In Case No. 09-1004-EL-EEC et al., the Commission amended to zero the Companies’ 2009 statutory benchmarks for energy efficiency, and stated further that its “approval of FirstEnergy’s application [for amendment] is contingent upon FirstEnergy meeting revised benchmarks in a period not longer than three years.” 
  The Commission indicated that it would “determine the level of FirstEnergy’s amended benchmarks for 2010, 2011 and 2012 when [it] consider[ed] FirstEnergy’s comprehensive energy efficiency program portfolio in Case No. 09-1947-EL-POR, et al., to ensure that the amended benchmark for each year is reasonably achievable in the context of the proposed program portfolio.”
  However, since the time this Order was issued, the Commission approved six mercantile customer self-directed project applications,
 which resulted in actual energy savings during 2009 of 22,614 MWh.
  The Companies also have 40 applications pending with the Commission that, if granted, would result in energy efficiency savings for 2009 well in excess of the 2009 benchmarks without amendment.
  Regardless, because the Plans are designed to achieve or exceed the cumulative benchmarks for 2010, 2011 and 2012,
 no revisions to the energy efficiency benchmarks set forth in the Plans are necessary.
2. Peak demand reduction benchmarks
Based on the same assumptions discussed above, the Plans are designed to produce verifiable results that will achieve or exceed the peak demand reduction benchmarks for 2010 
through 2012.
  The Companies have met their 2009 peak demand reduction benchmarks.
  As shown on PUCO Table 2, programs across all customer sectors will contribute to peak demand reductions, including the C/I Interruptible Demand Reduction Program, the C/I Equipment Program (Lighting), the Mercantile Customer Self-Direct Program and, for residential customers, the CFL Program, Direct Load Control Program, Appliance Turn-In Program and Energy Efficient Products Program.

The Companies have the capability to reduce peak demand through the C/I Interruptible Demand Reduction Program (“IDR Program”).  The Companies currently obtain this capability through Rider ELR.
 The Companies register their ELR interruptible capability as a capacity resource with the Midwest Independent Transmission System Operator, LLC (“MISO”) through Module E of the MISO Open Access Transmission Tariff.
  As the Commission previously has found, the Companies’ ELR and OLR tariffs meet the requirements for a peak demand response program under Rule 4901:l-39-05(E), because they provide the Companies with the capability to reduce peak demand and they are recognized as a capacity resource by MISO.
  The Companies plan to use the valuation of this interruptible capability as registered through Module E for compliance with their peak demand reduction benchmarks.

Because Rider ELR will expire by its own terms on May 31, 2011, the Companies have requested Commission approval in Case No. 09-906-EL-SSO, et al. (the “MRO Case”), to obtain interruptible capability starting in 2011 through a request-for-proposal process.
  Separately, as part of the Electric Security Plan filing in Case No. 10-388-EL-SSO (the “ESP II Case”), the Companies have requested that Rider ELR and Rider OLR continue to be available to customers through May 31, 2014, and be used to provide interruptible capability as a peak demand response program under Rule 4901:l-39-05(E).
  Thus, how the IDR Program will obtain interruptible capability will be determined by the Commission in the MRO Case or ESP II Case.
  Regardless of how that capability is obtained, the compliance value for purposes of calculating peak demand reductions under Rule 4901:1-39-05(E) starting in 2011 will be the value of demand resources that clear in the applicable PJM Interconnection RPM auction.
  The Companies intend to update this aspect of the Plans in their March 15, 2011 portfolio status report.

B. The Plans Are Cost Effective on a Portfolio Basis

The Plans satisfy the Commission’s Rule
 that they be cost-effective on a portfolio basis as demonstrated through application of the TRC test.
  The details of how the TRC test was performed by Black & Veatch on a portfolio-wide basis and individually for each program is provided in Section 8.0 of the Plans.  The results are provided in PUCO Tables 7A through 7G.  The portfolio-wide TRC for Ohio Edison is 1.38, for CEI is 1.24 and for Toledo Edison is 1.17.

The calculations performed by Black & Veatch indicate that not all individual programs are cost effective under the TRC test for one or more years of the Plan period.
  This includes the C/I Equipment Program (Commercial Lighting), although several intervenors argued that the TRC for this program was understated because of how it accounted for labor costs.
  Mr. Fitzpatrick of Black & Veatch explained at hearing how his TRC calculation for retrofitting a lighting fixture from a T-12 fixture to a T-8 fixture made reasonable cost assumptions.
  He noted, however, that there are alternate ways of performing the analysis which would increase the TRC.
  Regardless, all witnesses who offered an opinion agreed that this lighting program was beneficial and should be included in the Plans.
Nucor also questioned the TRC calculation for the IDR Program and argued both that using a TRC was inappropriate and that the TRC should result in a benefit-cost ratio above 1.0.
  Regardless of the relative merits of Nucor’s arguments,
 the record shows that the IDR Program provides substantial non-energy benefits in the form of economic development and increased reliability.
  As with the C/I lighting retrofit program, no party has objected to the inclusion of the IDR Program in the Plans.
Lastly, PUCO Tables 7A and 7B show that some residential programs have a TRC of less than 1.0.  One of the key features of the Plans is that they provide a diverse cross-section of alternatives and reasonable mix of programs that will benefit customers of all rate classes.
  As instructed by the Commission’s Rules, portfolio design should take into account not just relative cost effectiveness but also the potential for broad participation with the targeted customer class and non-energy benefits.
  As Mr. Fitzpatrick testified, these programs were included in the Plans because they are considered valuable components of a comprehensive portfolio, especially when the non-energy benefits are also factored in.

The Plans are consistent with the Commission’s Rules regarding cost effectiveness and should be approved.
C. The Plans Include All Components Required by Rule

In addition to the Rule requirements discussed above, Rule 4901:1-39-04(C) identifies five categories of information to be included in an EDU’s portfolio plan filing.  The Companies’ Plans satisfy each of these requirements.

First, the Plans include an executive summary and an assessment of potential.  The executive summary is found in Section 1.0 of the Plans.  As noted above, the Market Potential Study is attached as Appendix D to the Plans.

Second, the Plans describe stakeholder participation in program planning development efforts.
  Both Mr. Paganie and Mr. Fitzpatrick explained how stakeholders participating in the Collaborative influenced the development of EE&PDR programs.
  Mr. Paganie also testified how the redesign of the residential CFL program was done through the collaborative process.
  The Companies intend to continue Collaborative meetings following approval of the Plans, and have asked members to identify any items they would like to discuss at future meetings.

Third, the Plans describe attempts to align and coordinate programs with other public utilities’ programs.
  The Companies have coordinated with other utilities in the development of a Technical Resource Manual, and have discussed various aspects of EE&PDR programs with utilities that have implemented similar programs.
  The Companies also discussed a joint home performance program, but the program design was not finalized and no cost analysis had been performed at the time the Plans were filed, so this program was not included in the Plans.

Fourth, Sections 2.0 and 3.0 of the Plans describe the Companies’ EE&PDR programs in place in 2009, and include a recommendation as to continuation of those programs.  The results from these previous program activities are provided in Section 3.1.3 of the Plans.  The Companies recommend that the Community Connections, Online Energy Efficient Products Catalog Program, IDR Program (as approved by the Commission in either the MRO or ESP II Case), and Direct Load Control Program continue and are, thus, included as part of the suite of programs included in the Plans.  However, as also indicated in the Plans, the Companies are replacing the Home Performance with ENERGY STAR® program with the Comprehensive Residential Retrofit Program.

Fifth, Sections 2.0 and 3.0 of the Plans describe all proposed programs.  These programs also are summarized by Mr. Fitzpatrick.
  In addition, the Plans describe the Companies’ planning, reporting and tracking systems,
 management and implementation strategies,
 and EM&V activities.
  The Plans also describe how each of the program design criteria in Rule 4901:1-39-03(B) is satisfied.
  All requirements of Rule 4901:1-39-04(C)(5) are addressed in these sections of the Plans.
Because the Plans satisfy all requirements of R.C. § 4928.66 and Commission Rules, they should be approved by the Commission so as to allow implementation on or before July 1, 2010.

II. The Proposed Cost Recovery Mechanism Is Reasonable and Should Be Approved.
In the ESP Case the Commission approved the Companies’ Rider DSE to recover costs associated with demand side management and costs associated with compliance with R.C. § 4928.66.
  Rider DSE has two charges.  The DSE1 charge recovers costs related to the credits paid to interruptible customers under Rider ELR and Rider OLR.
  The DSE2 charge currently is designed to recover all costs incurred by the Companies for the design, approval and implementation of programs for compliance with benchmarks established in R.C. § 4928.66 (including customer incentives or rebates paid, consultant and other professional fees, third-party program manager fees and EM&V service fees), applicable carrying costs, administrative costs to conduct the programs, and lost distribution revenues resulting from the implementation of such EE&PDR programs (the “EE&PDR Costs”).
  With the amendments discussed below, the proposed cost-recovery mechanism is consistent with Rule 4901:1-39-07 and should be approved.
D. EE&PDR Cost Recovery Through the DSE2 Charge Is Reasonable.
Upon Commission approval, the Companies will begin recovering their EE&PDR Costs through the DSE2 charge included in amended Rider DSE, which is attached to Mr. Ouellette’s testimony as Exhibits SEO-B1, SEO-B2 and SEO-B3 and to the Plans as Appendix F.  Costs recovered through the DSE2 charge are expressed as a price per kWh and billed on that basis.
  Because projected program costs for residential customers are expected to decline over the three-year Plan period, these costs were levelized so as to not unduly burden residential customers in 2010.
  Thus, the first update of the charges for the RS Rate Schedule in DSE2 will collect the Program Costs
 in the 2010 rate as levelized over 2010, 2011, and 2012, and all other components of the RS 2010 rate will be equal to the expected 2010 annual costs.
  The first update of the charges for all other Rate Schedules in DSE2 will collect costs eligible for recovery incurred from September 1, 2009 through November 30, 2009, as well as projected costs for the period December 1, 2009 through December 31, 2010.
  Thereafter, the DSE2 charge will be updated at least annually
 to recover the Companies’ projected EE&PDR Costs, as levelized over the remainder of the planning period for the RS Rate Schedule, or for the next annual period for all other Rate Schedules, adjusted for any over- or under-collection during the preceding recovery period.

The source of the costs to be recovered through the DSE2 charge are the Program Year 2010 Portfolio Budget, less the ELR/OLR program costs recovered through the DSE1 charge, plus the Program Year 2010 Common Costs, all as developed by Black & Veatch and summarized on PUCO Table 3 of the Plans.
  These costs include actual expenditures in 2009 and projected expenditures in 2010, 2011 and 2012.
  The costs are tracked by six customer sectors: Residential, Low-Income Residential, Small Enterprise, Mercantile Self-Direct, Mercantile-Utility (Large Enterprise), and Governmental sectors, and directly allocated to the appropriate rate schedule as explained in Mr. Ouellette’s testimony.
  This continues the parties’ agreement in the ESP Case that allocation of costs would be on a rate schedule basis.

The only program costs questioned by any of the parties in this proceeding are the actual costs incurred by the Companies as part of the CFL program approved by the Commission on September 23, 2009, in Case No. 09-580-EL-EEC, et al. (the “Approved CFL Program”).  That program was designed to rapidly distribute CFL bulbs to residential and small-business customers in the fourth quarter of 2009 so that the benefits of the program could count toward the Companies’ 2009 EE&PDR benchmarks.
  The Companies agreed that the total cost of the program to distribute 3,750,000 CFL bulbs would be $3.50 per bulb or $13,125,000, which the Commission found in its September 23, 2009 Finding and Order was not unreasonable.

Between September 23, 2009 and the Commission’s Entry on Rehearing issued November 4, 2009, which directed the Companies to redesign the Approved CFL Program in cooperation with the Collaborative, the Companies incurred costs of $9,113,856 to implement the Approved CFL Program.
  As part of the redesign, the Companies negotiated substantial reductions from vendors to reduce or eliminate costs to the extent possible, and also worked exhaustively to roll as many of these costs into the redesigned CFL program (“Revised CFL Program”) included in the Plans.
  Because of these efforts, the total cost included in the Plans for the Approved CFL Program and the Revised CFL Program is $13,163,448 – only $3.51 per CFL bulb.

Because the costs of the Approved CFL Program were incurred pursuant to a valid Commission order, they are deemed reasonable and are recoverable from customers even though the Commission later granted rehearing of that order.
  Further, Company witness Toth explained at length in his testimony that the few line items of costs challenged by OCC’s witness were reasonable at the time incurred.
  For example, because the Revised CFL Program included in the Plans is a two-year program and will require storage of the CFL bulbs for an extended period, OCC’s questioning of warehouse costs incurred between December 2009 and March 2010 is nonsensical.
  OCC’s argument that the Companies should have spent more of their original advertising budget prior to termination of the Approved CFL Program is similarly lacking in common sense.
  Lastly, OCC’s complaint that extensive detail supporting personnel costs was lacking in the Plans was remedied by Mr. Toth’s rebuttal testimony.
  Thus, the record supports not only the reasonableness of the costs incurred for the Approved CFL Program, but also the costs projected to be incurred for the Revised CFL Program that is included in the Plans.
E. Recovery of Uncollected Distribution Revenues Through the DSE2 Charge Is Reasonable.

Rider DSE is designed to include recovery of uncollected distribution revenues as permitted by Rule 4901:1-39-07(A).  The parties to the ESP Case agreed, and the Commission ordered, that the Companies’ Rider DSE would recover their costs of EE&PDR programs, including, among other things, “recovery of lost distribution revenues as permitted by Commission rules, resulting from implementation of such programs.”
  The parties’ agreement specified how lost distribution revenues would be recovered:

[l]ost distribution revenues associated with the energy efficiency programs, including demand response programs shall be recovered . . . for a period not to exceed the earlier of the Companies’ effective date of the Companies next base distribution case, or six years from the effective date of this Stipulated ESP.  Lost distribution revenues recovered will be distribution lost revenues for new (not existing) programs started after January 1, 2009.
Rider DSE will continue to provide for recovery of lost distribution revenues as agreed to by all parties to the ESP Case.

As described in Mr. Ouellette’s testimony, lost distribution revenues are included in the calculation of the DSE2 charge.
  This is appropriate because the impact of the EE&PDR programs was not taken into account in the Companies’ last base distribution rate case, Case No. 07-551-EL-ATA, et al.  The amount of lost revenues is determined by multiplying the expected program savings by the energy charge or capacity charge from the distribution tariffs and the Rider DSI charge.
  As with all other projected costs, recovery is subject to audit and reconciliation annually.
F. The Proposed Shared Savings Incentive Is Reasonable.
Rider DSE as amended also is designed to include recovery of shared savings to the extent earned in future years, as permitted by Rule 4901:1-39-07(A).  Shared savings are earned on a Company-specific basis (results are not aggregated across the Companies) when a Company achieves more reductions than are mandated by R.C. § 4928.66 in any given year.
  The amount of shared savings is determined by calculating the net benefits gained using the Utility Cost Test, net of taxes, for generating savings in excess of a Company’s benchmarks.
  These net benefits are then “shared” so that the Company earning these benefits obtains 15% thereof.
  The advantage of using the Utility Cost Test over the Total Resource Cost test is that the former includes only those costs and benefits that inure to ratepayers.
  In addition, using the Utility Cost Test encourages the Companies to make sure incentive payments are not higher than they need to be to stimulate program participation.  Shared savings are an incentive for the Companies to exceed the benchmarks set by statute to the extent net benefits can be gained, thereby providing additional benefits to customers over and above the baseline established by statute.

The Companies determined that sharing in fifteen percent of the net benefits was reasonable by reviewing AEP’s and Duke Energy’s proposed shared savings programs and conducting an internal review of what percentage would likely incent the Companies to overshoot their benchmarks.
  Black & Veatch also reviewed the shared savings proposal and determined that it was reasonable.

No intervenor witness proposed an alternative to the suggested 15% shared savings level.
  Instead, several intervenor witnesses questioned the inclusion in the shared savings calculation of savings derived from T&D infrastructure improvements and the Mercantile Customer Self-Directed Program.
  As a preliminary matter, shared savings is intended to incent the Companies to exceed their statutory benchmarks.  When determining whether the Companies achieved these benchmarks, R.C. 4928.66 allows the Companies to include the results from both approved mercantile customer projects and approved T&D infrastructure improvements.  Therefore, it is appropriate to include the results from these types of projects for purposes of determining whether the Companies exceeded their statutory benchmarks.  It should also be noted that except for one limited potential scenario, savings from these programs will not factor into the net benefit calculation.  Self-directed mercantile customer projects are not part of the net benefits calculation.
  And, while it is theoretically possible that savings from T&D projects could be included to the extent they result in line loss savings and produce a positive net benefit, as Mr. Ouellette testified, the expense of these projects makes this highly unlikely.
  Thus, while the energy savings from these programs (and all other programs) are used to determine whether any of the Companies has exceeded its benchmarks, savings from mercantile customer projects and T&D projects are not expected to be used in the calculation of shared savings earned by the Companies.
The shared savings component of Rider DSE is a reasonable mechanism for incenting the Companies to achieve energy efficiency benefits for customers over and above the minimum requirements established by law.  Thus, the Commission should approve the DSE Rider as amended.

III. The Initial Benchmark Report Should Be Approved.
Pursuant to Rule 4901:1-39-05(A), the Companies filed their Initial Benchmark Report in Section 1.1 and Company Tables 1-4 of the Plans.  The Companies’ EE&PDR baselines and benchmarks were calculated in accordance with the requirements of R.C. § 4928.66 and appropriately adjusted for weather and the results of mercantile customer self-directed projects.
  The resulting EE&PDR targets are set forth in Ms. Kettlewell’s testimony and Company Tables 2 and 4.
  No party has objected to the Companies’ Initial Benchmark Report.
These benchmarks will be adjusted, as necessary, in the Companies’ annual filings with the Commission.  Indeed, the Companies recently updated these benchmarks in their EE&PDR Portfolio Status Report filed March 8, 2010, in Case Nos. 10-227-EL-EEC, 10-228-EL-EEC and 10-229-EL-EEC. The Commission should find that the Companies have complied with the requirements for an initial benchmark report and approve their respective reports.
CONCLUSION

For the reasons set forth above, the Companies respectfully ask that the Commission issue an order approving their filed Plans as amended in the Joint Motion and their Initial Benchmark Reports as described herein.
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�  The Plans are Company Exhibits 6 (Ohio Edison), 7 (CEI) and 8 (Toledo Edison).  As a part of this Application, the Companies have provided their Initial Benchmark Report as required by Rule 4901:1-39-05(A) through the Direct Testimony of Katherine M. Kettlewell (“Kettlewell Testimony”), which was summarized in Section 1.1 and Company Tables 1-4 of the Plans.  Benchmarks for CEI that were presented in Tables 2 and 4 in the CEI Plan were corrected during the evidentiary hearing to be consistent with the Kettlewell Testimony and the benchmarks used to develop the Plans.  See Company Exhibit 9.  The Companies’ energy efficiency savings and peak demand reduction benchmarks were calculated in accordance with the requirements of R.C. § 4928.66 and appropriately adjusted for weather and the results of mercantile customer self-directed projects.  See Company Exhibit 2, Kettlewell Testimony, pp. 6-14 and Exhibits KMK-1, KMK-2 and KMK-3.  These benchmarks were updated by the Companies in their EE&PDR Portfolio Status Report filed March 8, 2010, in Case Nos. 10-227-EL-EEC, 10-228-EL-EEC and 10-229-EL-EEC.  To the extent necessary, the Companies also request Commission approval of the Initial Benchmark Report pursuant to Rule 4901:1-39-06.


�  The Companies and most of the parties submitted a joint motion for accelerated approval of several programs, including the Companies’ appliance recycling program.  See Joint Motion For Approval Of Fast Track Programs And An Expedited Ruling filed Feb. 23, 2010 in Case Nos. 09-1947-EL-EEC et al. (“Joint Motion”).  In that Joint Motion, the Companies agreed under certain conditions to modify the rebate levels for that program.  Regardless of whether the Commission grants the Joint Motion, the Companies agree to modify this program as described in the Joint Motion and, accordingly, ask the Commission to substitute the rebate levels and other terms set forth in said Joint Motion as necessary in the Plans.


�  See Plans, Company Table 1.  Each Plan includes tables specific to each Company, and, in Appendix C-3, PUCO Tables 1 through 7.  Rather than list each Company’s tables individually, this Brief will refer to them generically as “Company” tables.  Corrections to certain tables were admitted into evidence as Company Exhibit 9.  Hearing Transcript, Vol. II (“Tr. Vol. __”), p. 273.


�  Id.


�  See Plans, Section 8.0 and PUCO Table 1.


�  Id., Sections 2.0 and 3.0.


�  Id., Section 4.0.


�  Id., Section 5.0.


�  Id., Section 6.0.


�  Id., Section 1.1 and PUCO Table 1.


�  See Company Exhibit 3, Direct Testimony of Steven E. Ouellette (“Ouellette Testimony”), p. 7.


�  Id., pp. 7, 9-10.


�  Id., Exhibits SEO-D1, SEO-D2 and SEO-D3.


�  As stated by the hearing examiners at the start of the first day of hearings, only testimony submitted into evidence at hearing constitutes the record of this proceeding.  Although a number of intervenors filed objections in this proceeding on February 17, 2010, those filings are not evidence of record and provide no basis for the Commission to reject the Plans.  See In re Cincinnati Gas & Elec. Co., PUCO Case Nos. 03-2079-EL-AAM, 03-2080-EL-ATA, 03-2081-EL-AAM, 03-93-EL-ATA, 2007 WL 3197045, at *12 (Order on Remand Oct. 24, 2007), aff’d, Ohio Consumers’ Counsel v. Pub. Util. Comm., 121 Ohio St. 3d 362 (2009).


�  See Testimony of Gregory Scheck (“Scheck Testimony”), pp. 1-4 (supporting C&I Lighting Program); Direct Testimony of Geoffrey C. Crandall (“Crandall Testimony”), pp. 19-20 (ditto); Direct Testimony of Dylan Sullivan (“Sullivan Testimony”), pp. 16-17 (ditto); Direct Testimony of Dr. Dennis W. Goins (“Goins Testimony”), pp. 14-21 (supporting interruptible demand reduction program).


�  Plans, § 9.0.


�  Inasmuch as the deadline for the accelerated approval of the Fast Track Programs described in the Joint Motion has passed, the Companies urge the Commission to accelerate the approval of the Plan as a whole, so as to increase the potential for the Companies to meet their 2010 statutory benchmarks.


�  Plans, § 1.1; see Company Exhibit 1, Direct Testimony of John E. Paganie (“Paganie Testimony”), p. 6.


�  Company Exhibit 4, Direct Testimony of George L. Fitzpatrick (“Fitzpatrick Testimony”), pp. 2-3, 7.


�  Id., p. 13.  The Market Potential Study is Appendix D to the Plans.


�  Fitzpatrick Testimony, p. 16.  See also Plans, § 1.2.


�  Fitzpatrick Testimony, p. 17.  See also Plans, § 1.2.


�  Fitzpatrick Testimony, pp. 14-16.  See also Plans, §§ 3.1.1 and 3.1.2.


�  Id., pp. 17-18.


�  See supra fn. 15.


�  R.C. § 4928.66(A)(1)(a); See Fitzpatrick Testimony, pp. 5, 8-9, and Exhibit GLF-2.  See also Plans, Company Table 4 and PUCO Table 2.


�  R.C. § 4928.66(A)(1)(b); See Fitzpatrick Testimony, pp. 5, 8-9, and Exhibit GLF-2.  See also Plans, Company Table 4 and PUCO Table 2.


�  Fitzpatrick Testimony, pp. 22, 24.  See Plans § 4.1.1; Rule 4901:1-39-05(C)(2)(c) (“An  electric utility may seek written staff approval to reallocate funds between programs serving the same customer class at any time, provided that the reallocation supports the goals of its approved program portfolio plan and is limited to no more than twenty-five per cent of the funds available for programs serving that customer class.  In addition, an electric utility may change its program mix or budget allocations at any time, as long as it provides notice to all parties in the proceeding in which the program portfolio plan was approved.”).


�  Fitzpatrick Testimony, p. 9.


�  In the Matter of the Adoption of Rules for Alternative and Renewable Energy Technology, Resources, and Climate Regulations, and Review of Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio Administrative Code, Pursuant to Amended Substitute Senate Bill No. 221, Case No. 08-888-EL-ORD, Entry on Rehearing at p. 9 (June 17, 2009).


�  Paganie Testimony, p. 13; Fitzpatrick Testimony, pp. 11-12; Plans § 1.1.  See Tr. Vol. II, pp. 258-59 (comparing Ohio to Pennsylvania, which allows annualized benefits).


�  Tr. Vol. II, p. 259.  The Companies would, of course, track lost distribution revenue from the date of installation and not on an annualized basis.


�  Fitzpatrick Testimony, pp. 8-9.


� Plans, § 1.1.


�  Plans, § 1.3 and PUCO Table 1.  See Plans, Company Table 13.


�  Plans, § 3.3.2 and Company Table 16.  See also OEC Exhibit 1 (Company data response showing percentage of overall energy efficiency savings estimated from mercantile self-direct program in 2010, 2011 and 2012).


�  Plans, § 3.6 and PUCO Table 2.  See R.C. § 4928.66(A)(2)(d) (“Programs implemented by a utility may include . . . transmission and distribution infrastructure improvements that reduce line losses.”).


�  Plans, PUCO Table 2; Fitzpatrick Testimony, pp. 5, 8-9 and Exhibit GLF-2.


�  Fitzpatrick Testimony, pp. 9-11; Paganie Testimony, pp. 13-14.


�  Fitzpatrick Testimony, p. 9.


�  Fitzpatrick Testimony, pp. 10-11; Paganie Testimony, p. 13.


�  In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company to Amend Their Energy Efficiency Benchmarks, Case Nos. 09-1004-EL-EEC, 09-1005-EL-EEC, 09-1006-EL-EEC, Finding and Order at ¶ 10 (Jan. 7, 2010).


�  Id.


�  See Feb. 11, 2010 Finding and Orders issued in Case Nos. 09-0595-EL-EEC, 09-1100-EL-EEC, 09-1101-EL-EEC, 09-1102-EL-EEC; 09-1200-EL-EEC, 09-1201-EL-EEC.


�  See Energy Efficiency & Peak Demand Reduction Program Portfolio Status Report (“2009 Status Report”) at pp. 2-3 and Exhibit 1, filed March 8, 2010, in Case Nos. 10-227-EL-EEC, 10-228-EL-EEC and 10-229-EL-EEC.


�  See id., p. 3 and Exhibit 1.


�  See Plans, PUCO Table 2.  See also Tr. Vol. I, p. 30.


�  Fitzpatrick Testimony, pp. 8-9.


�  2009 Status Report, p. 4.  See also In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company, Case Nos. 09-535-EL-EEC, 09-536-EL-EEC and 09-537-EL-EEC, Finding and Order at ¶ 11 (Mar. 10, 2010) (“FirstEnergy’s ELR and OLR tariffs meet the requirements for a peak demand response program”).


�  Plans, PUCO Table 2 and PUCO Tables 7A-7E.


�  See Plans, § 3.4; Company Exhibit 11, Rebuttal Testimony of Katherine M. Kettlewell (“Kettlewell Rebuttal”), p. 3.  Rider OLR also has the potential to provide this capability, but no customers currently take service under Rider OLR.  See Tr. Vol. IV, pp. 522-24.


�  Kettlewell Rebuttal, p. 3.


�  In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company, Case Nos. 09-535-EL-EEC, 09-536-EL-EEC and 09-537-EL-EEC, Finding and Order at ¶ 11 (Mar. 10, 2010).


�  Nucor’s witness suggested that the Companies should use the calculation of curtailable load in Rider ELR to value interruptible capability for benchmark compliance purposes.  Goins Testimony, pp. 22-24.  However, the Companies do not believe this calculation is consistent with Rule 4901:1-39-05(E)(2) and would overstate operational capability.  Kettlewell Rebuttal, pp. 4-5.  The Companies are not opposed to using this methodology should the Commission order it.  Id.


�  See Plans, § 3.4; Tr. Vol. I, pp. 105-06; Tr. Vol. IV, p. 534.


�  In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C. § 4928.143 in the Form of an Electric Security Plan, Case No. 10-388-EL-SSO, Stipulation and Recommendation at ¶ D.2. and Attachment B (Mar. 23, 2010).


�  See Tr. Vol. IV, p. 535.


�  Kettlewell Rebuttal, p. 5; Tr. Vol. IV, p. 529.


�  Tr. Vol. I, pp. 106-07.


�  See Rule 4901:1-39-04(B).


�  Fitzpatrick Testimony, p. 13.


�  Fitzpatrick Testimony, Exhibit GLF-1.


�  While not each individual program achieved a TRC result of greater than 1.0, Section 9.0 in each of the Plans includes a description of “non-energy” benefits which further justifies the inclusion of these individual programs as part of the Plans.  No party challenged the existence of any of these non-energy benefits.


�  Scheck Testimony, pp. 1-4; Crandall Testimony, pp. 19-20; Sullivan Testimony, pp. 16-17.


�  Tr. Vol. II, pp. 229-32, 262.


�  Id., p. 262.


�  Goins Testimony, pp. 14-21.


�  The Companies see some merit in Dr. Goins’ recommendation that a TRC test should not be applied to Riders ELR and OLR because the Commission already has approved these rates as just and reasonable.  See Goins Testimony, p. 9.


�  See Goins Testimony, p. 16.


�  Fitzpatrick Testimony, p. 20.


�  Rule 4901:1-39-03(B).  See Plans, Section 9.0, for an extensive discussion of the broad participation and non-energy benefits factors.


�  Fitzpatrick Testimony, pp. 16-17.


�  See Paganie Testimony, p. 9.


�  Plans, §§ 1.2, 3.1.5.


�  Paganie Testimony, pp. 7-8; Fitzpatrick Testimony, pp. 6-7, 17.


�  Tr. Vol. I, pp. 34-35, 40-45.


�  Tr. Vol. I, pp. 51-52.


�  Plans, § 3.1.6.


�  Id.


� Id.; Sawmiller Testimony, pp. 10-11; Tr. Vol. II, pp. 320-22.


� Plans, Section 3.1.3.


� Fitzpatrick Testimony, pp. 17-21.


� Plans, Section 4.0.


� Id., Section 5.0.


� Id., Section 6.0.


� Id., Section 9.0.


�  Ouellette Testimony, p. 4.


�  Id., pp. 4, 6.  The Companies are not proposing any change to the DSE1 charge except to reconcile it annually with the DSE2 charge.  Thus, the rate filed on December 1, 2009 for DSE1 in Case Nos. 08-935-EL-SSO, 09-21-EL-ATA, 09-22-EL-AEM, 09-23-EL-AAM and 89-6006-EL-TRF would be applicable through all of 2010 and would be reconciled and filed on December 1, 2010 to be effective on January 1, 2011.


�  See Ouellette Testimony, p. 7 and Exhibits SEO-A1, SEO-A2 and SEO-A3; Plans, § 7.1.


�  Ouellette Testimony, p. 4; Plans, Appendix F, at 2nd Revised Page 1 of 2.


�  Ouellette Testimony, p. 6.


�  As defined in the amended DSE Rider, “Program Costs” includes all EE&PDR Costs except administrative costs, shared savings and uncollected distribution revenues.  See Plans, Appendix F, at 2nd Revised Page 1 of 2.


�  Ouellette Testimony, p. 5; Plans, Appendix F, at 1st Revised Page 2 of 2.


�  Id.


�  Currently the DSE2 charge is reconciled semi-annually.  The Companies have reserved the right to file for a change in the Rider on a more frequent basis.  Ouellette Testimony, p. 6.


�  Ouellette Testimony, p. 5; Plans, Appendix F, at 2nd Revised Page 1 of 2.


�  Ouellette Testimony, pp. 7-9 and Exhibits SEO-C1, SEO-C2 and SEO-C3.


�  Ouellette Testimony, pp. 7-8.


�  Id., pp. 8-9 and Exhibits SEO-C1, SEO-C2 and SEO-C3.  T&D improvement costs are not included in the Plans for recovery through Rider DSE, but may be addressed in future proceedings.  See Plans, § 1.3 and PUCO Table 1.  Thus, Rule 4901:1-39-07(A)(1), which limits cost recovery of T&D improvement projects to the portion of those investments that are attributable to and undertaken primarily for energy efficiency or demand reduction purposes, is not applicable.


�  ESP Stipulation, § E.2.  Note that the parties also agreed in this section that the interruptible credit in Rider ELR should be recovered from all customers, as currently is done through the DSE1 charge.


�  See Letter from Applicants to PUCO Staff dated September 16, 2009, docketed in Case Nos. 09-580-EL-EEC, et al. (“September 16, 2009 Letter”); Company Exhibit 12, Rebuttal Testimony of Gregory M. Toth (“Toth Rebuttal”), p. 3.


�  Toth Rebuttal, pp. 3-4; September 16, 2009 Letter, p. 1; September 23, 2009 Finding and Order, ¶ 6.


�  Toth Rebuttal, pp. 4-5.


�  Id., p. 5.  Details of the Revised CFL Program are attached to the Plans as Appendix E.


�  Toth Rebuttal, p. 5; Plans, Appendix E, pp. 4-5.  Total costs for each Company of the CFL Program are found in Tables 6A and 6B - $6,551,656 for Ohio Edison, $4,645,308 for CEI, and $1,966,484 for Toledo Edison.


�  See R.C. § 4903.10(B) (“An order made after such rehearing, abrogating or modifying the original order, shall have the same effect as an original order, but shall not affect any right or the enforcement of any right arising from or by virtue of the original order prior to the receipt of notice by the affected party of the filing of the application for rehearing.”).


�  Toth Rebuttal, pp. 7-11.


�  Id., pp. 5-6; Tr. Vol. II, pp. 341-48.


�  Toth Rebuttal, p. 7; Tr. Vol. II, pp. 348-49. 


�  Id., pp. 8-11.


�  ESP Stipulation, ¶ E.2.  In the Matter of Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Case No. 08-935-EL-SSO, et al., Second Opinion and Order, pp. 14, 23 (Mar. 25, 2009).


�  The Stipulation filed on March 23, 2010, in the ESP II Case similarly provides that “the Companies shall be entitled to receive lost distribution revenue for all energy efficiency and peak demand reduction programs approved by the Commission.”  ESP II Case, Stipulation and Recommendation at ¶ E.3.


�  See Ouellette Testimony, p. 8.  Mr. Ouellette refers to lost distribution revenues as “variable distribution revenues not otherwise collected.”


�  Ouellette Testimony, Exhibits SEO-C1, SEO-C2 and SEO-C3, note 12.


�  Ouellette Testimony, p. 10.  See Tr. Vol. I, p. 169.


�  Ouellette Testimony, p. 10.


�  Id.; Tr. Vol. I, pp. 160-62.


�  See Id. and compare to Rule 4901:1-39-01(Y).


�  Tr. Vol. I, p. 159.


�  Tr. Vol. I, p. 161-62.


�  Tr. Vol. I, p. 162; Tr. Vol. II, p. 266 (Mr. Fitzpatrick testifying “the 15 percent was a reasonable number”).  See also Tr. Vol. III, pp. 423, 435 (Dr. Goins stating that amount of shared savings is policy determination and that he has no specific recommendation for what would be an appropriate level of shared savings).


�  See Tr. Vol. II, pp. 278-79 (NRDC witness Sullivan stating that 15% is reasonable but that he doesn’t take a position); Tr. Vol. II, p. 337-38 (OCC witness Sawmiller stating that 15% is reasonable if his recommendations are adopted); Tr. Vol. III, p. 423 (Nucor witness Goins stating, “These are policy decisions.”).


�  Sullivan Testimony, pp. 4-7; Sawmiller Testimony, pp. 8-9.


� Tr. Vol. I, pp. 173-74.


� Tr. Vol. I, pp. 172-73.


� Kettlewell Testimony, pp. 6-12.


� See also Company Exhibit 9 for corrections to CEI Tables 2 and 4.
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